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- SUPREME COURT:, Charlottetown, June 30.

. 0]

TRTAL FOR LIBEL

THE QUEEN V, MACLEAN.

Tais was au action brought at the suit o ; it - ,
g it of the Crown, the gevernment, it ison the floor of this house, when the and 9th. Defendant said that he had been at Mr. Cooper’s | existing Government of this colony,

against Duncan Maclean, Esq., a Member of the House of
Assembly, upon a eriminal information filed against him by
the Attorney General, for the publication of a libel upon the
Government of this Colony.  The libel complained of formed
one of a series of Resolutions passed at a public meeting held
on the 28th February last, at New Londoh, whick District
Mr. Maclean represents in the House of Asseinbly. = The
Resolutions were forwarded to Mr. Maclean, who was in
Charlottetown at the time, the Legislature being then in Ses-
sion, with a request that he would furnish a copy to each of
the printers, for- insertion in their respective newspapers.
Mr. Macledan acecordingly called upon two of' the printers
with them, both of whom refused to print the Resolution

referred' to, giving as their reason, that they considered it!

contained a libel‘upon the government. Thus it appears |

that the libel was not actually printed, but as Mr. Maclean
took it to two different printing offices for that purpose, the
Crown officers, deeming that to amount to an act of publica-
tion, instituted the present proceedings againgt him, upon
whichhe put in a plea of not guilty.. A Special Jury, at the
instanee of thie Crown, was sumimoned to try the case. The
prosecution was conducted by thie Attorney and the Solicitor
Geuerals, with whom was Mr. E. Palmer. The defence was
conductéd by the Defendant himself] assisted by Mr. Young.
Tiie following gentleinen composed the Jury :—

“Joseph Holroyd; John T.Thomas; Edward Roberson,
Newtown ; Donald Mackinlay, York River; Roderick Mac-
kinnon; John Roper; Thomas Foster, Stanhope; Henry
Stadiper; William  Inman, Sable; William White, Ship-
builder; John Tiornton, Princetown Road ; John Stewart,
Harbour’s-mouth.

Mr. PaLmer read the information, consisting of five dif-
ferent counts, which it is unnecessary to enumerate, as the
gist of the charge. will appear 1 the course of the proceed-
ings.
The SoriciTor-GENERAL rose to address the Jury.
Never, he suid, since he eame to this Islaud, had a Jury been
called uponto decide upon a ease of greater importance
than the present.. The charge is; that the Defendant has
published a’ libel on the (Government of this Colony, than
which nothing could have a more pernicious tendeney.
From the days of ancient Rome to the present time, all civi-
lized Governnients had been: protected against libellers.
While the law allows you to poiit out.the evils which exist,
and the way in which they may be remedied, it prevents the
arttul and seditious from spreading disaffection among the
people, by charging the Government with being actoated hy
corrupt. motives. | So far from wishing to suppress free dis-
cussioi, Government not only - permits—it conris inquiry.
You may poiut out its faults and its follies, but-the law says,
you shall not attribute wicked and sordid motives to the
Officers of Govermment. 1f a charge is brought against the
~Governnient of being so actuated, it is not by the wass. of
the people that the subject is to be discussed ; individuals
are not to constitute themselves both accusers and. judges.
The proper place for the discussion of such subjects1s the
House of Representatives ; there the most unlimited freedom
of speech may be indulged in, and itis for that body to pre-
fer an impeachment, if they sce cause for so doing. Indivi-
duals are not to judge in such a ease.  Suppose a person in-
jures you, the law does 1ot permit you to right yourselves
‘Phere is the proper tribunal tor that purpose, and to it you
mustapply for redress: and so with the Government, when
its conduct is arraigned. He wished 1o call the attention of
the Jury to the line of distinction which the Law draws be-
twean a free and fuwr discussion of public men and measures,
of the acts and preceedings of Government, and an impro-
per and crimioal use - of that privilege.  So long as the Go-
vernment is not-brought inte eontempt, it is all well enough,
but endeavour, by your publicatiors, to make the people be-
lieve that the Govermment 15 actuated Dy baxe and sordid
motives, and you overstep the bounds within which we are
required to confine eurselves. Iven the truth is ne justifi-
cation of a libel in the eye of the law—but he would ask, is
there a man in the Island who can conscientiously say. that
he believes this libel to be true? He did not believe there
was one. Still we all know how creduleus mankind are, and
how proue to lend a_willing ear to charges of this descrip-
tion—ceuld you persuade any number of persons to helieve
thut such cliarges were well founded, would not such per-
sous be desirous, on the first fitting oceasion; to doall in their
power 10 subvert such a Government?  He did not wish to

say one word te excite their feelings—he only wished for a

cosl and candid inquiry into the nerits. of the case—and if
he failed to make it appearas clear as the suv at noonday,
that this was a libel of the grossest kind, let them acquit the
delendant ; but'if proved, and that it was published by him,
‘then, whatever reluctanee you may feel, you cannot do other-
wise than find him guilty.

MLe information charges the defendant with the publica-
tion of a libel, in delivering to Mr. Ceoper and Mr. Ings the
following Resolutiou, for insertion in their respective news-
papers:

- 1Resorvep, That the government af this Colony. nnlike that
of any other Colony, did notgovern for the benefit of the majority
of the people, but for the benefit of a couple of dozen of land
speculators, their connexi ns. dependents and parnsiies.

. “This is the libel eomplained of. Now, in trying it, the test
is this—Does it imipute base and unworthy metives, and is

jts tendency such as to excite distrust and disaffection to-.

wards the Government? 1f so, it is quite immaterial whe-
ther it be-believed or not. 1f it-is calculated to produce the
-affects named, the law _pronounces it a libel, and the Jury,
by virtue of their oaths, must find a verdict accardingly. And
is it possible te say that itisnot alibel? Putitte yourselves
and say, wounld you be inclined to submit to such a Gevern-
ment? Here the Selicitor-General quoted from Starkie on
libel, who says, the test of illegality must depend on the
answer to the question, ¢ Has the publication a plain tenden-
<y to produce public mischief, by perverting the mind of the
,subject, and creating a general dissatisfuction towards go-
vernment ?”
In another case, referred to in Starkie, p. 526—
¢ A person delivered a ticket up to the minister afier a sermon,
wherein he desired him to take notice, that offences passed now
without cantroul from the civil magistrate, and to quicken the
civil magistrate to his duty, &ec. This was held tobe a libel,
though no magistrates in particular were mentioned, and though
it was not ayerred that the magistrate suffered these vices know-
ingly. And the ground of the conviction has been stated to be,
that the general misrepresentation of the government or state of’
the nation, or mutinous hints, tend to excite discontent and sedi-
tion in the people, and that the generality of the reflection made
itthe more dangerons, since it had a bad effect on the whole frame
‘9rgnvernmenl.” ’
. 'The Resolution: charges the GCovernment; with  governing,
not for the benefit of the majority, “but for the interest of a
couple of dozen of land’ speculators, their connexions; de-
pendents, and- parasites.” This was a case ten thousand
times stronger than the one he had cited ; for that case ouly
imputed negligence to the Government; buthere Governinent
was charged with a erime of no ordinary magnitude. You,

gentlemen, cannot help seeing, how dangerous it must be
to the good order and well being of society, were the |
artful and seditious allowed with impunity to poison the |
minds of others hy the disseminatiorn of such assertions ns,‘

these. " 1f charges of this kind are te be preferred against|

Rep.rese.nm(ives of the people are here assembled in their |
Leglslut.lve capacity, it ought to be done, Here the most
ample freedom of speech is then allowed ; our free constitu- |
tion guarantees this. . Thisthen is the place to bring such
charges forward, because in the House of Assembly there
are always members ready to explain matters, and to vindi-|
'cate government when unjustly assailed. If not true, the |
explanation goes abroad with the charge, and we have the |
bane and the autidote both before us. He would now cite |
another case, that o John Tuchin. This was the pole star
for the guidance of both judge and jury in cases of libel. |
Judge Holt, in summing up, observed — :

bins 'l‘u.suy that corrupt officers are appointed to administer affairs
is certainly a reflection on the government. 1f persons should not
| be called to account for possessing the people with an ill opinion
of the government, no government can subsist; nothing can be
worse to any government than to endeavour to produce animosi-
ties as to t.he management of it; this has always been looked up-
on as a crime, and no government can be safe unlessit be punish-
ed.. Now, you are to consider whether these words 1 have read
to you do not tend to beget an ill epinion of the administration of
the government.” —Starkie, p. 528.

He (thie Solicitor-General) would again read the Resolu-
tion, (reads)—and he would say to the jury, in the words of
Lord Holt, “ Now, you are to consider, whether these words
1 have read to you do not tend to beget an ill opinion of the
administration of the government.” The celebrated Cohbett
was tried upon an information for publishing a libel in the
Weekly Register, entitled “Juverna.” - Lord Ellénborough,
in surnming up to the jury, ohserved,

«[t is no new ductrine, that ifa _publicationbe caleulated to
alienate the affections of the people by bringing the government
into disésteem, whether the expedient be by ridicnle or obloguy,
the persony so conducting himself,is exposed to the inflictions of
the law.” 5
If this Resolation now before us (said the Solicitor-General)
be net a libel, then every man who has been convieted of libel,
has been 'wrongfully and unlawfully convicted. Let it go
forth to the world that such calumnies may be written and
published with impunity—and it was very easy to mislead
the multitude with such statements as that contained in the
Resolution, when there was no one present either ready or
willing to refute them-—and who would answer for the wide
spreading effects of such a line of conduct ? He ealled upon
them, then, for the protection of order, and for the well-being
of society, to show by their verdict that they were determin-
ed to maintain'the supremacy of the laws.

Having thus elearly shown that the paper was of a liblellous
chardcter, he would proceed to consider the second point,
niamely, whethier the ‘defendant had been guilty of. publish-
ing it? He was not charged with being the anthor of it}
but in the eye of the law, the ‘man who publishes a lilel is
just as guilty as he who wrote it. Mr. Maclean first took the
i paper alluded to ‘to Mr. Cooper, and desired 1o have it in-
serted in his paper. He afterwards took it to the printing
office of M. Ings, another publisher, and made a similar re-
quest. 1fit was not actually printed—if'it did not obtain
a wider eirenlation—it was more owing to the good <ense of
the printers than to ‘any want of zeal on the part of the de-
fendant;  He bhad ghot ‘his arrow, ‘and it was not his fault
ifit did not-hit the mark; he had at least made the attempt,
The delivery to the printers was a' publication, as far as the
defendant was concerned, just as much as if it had been in-
serted in a thonsand newspapers.  From the authorities he
had to quote, he felt quite satisfied that he would he able to
bring the charge home to the defendant, not enly to the =a-
tisfaction of the jury, but he thonght he would be able to
convince the defendant himself of it ; although he was aware
that

« A man convinced against his will,
Is of the same opinion still.”’

The Solicitor-General ‘then cited several cases as to the act
of publishing. * If a libel were stolen, it is not considered a
publication, but if a single copy resch a single person with
intent to publish, it is* enough. . Starkie mentions a case
where a slander was contained in a letter addressed to the
plaintiff ‘himself. ‘The plaintiff’s clerk was in ‘the habit of
opening such ef the plaintiff’s letters as were not marked
«private,” and the clerk swore that the defendant was aware
of this' ecirctimstance. This was held to be a publication.
On the trial of Sir Francis Burdett, who, great and power-
ful as he was, was convicted and punished for publishing a
libel en the government, Mr. Justice Best said, the mere
transraission of a ‘letter by post was, in his opinion, a publi-
catien.  Publication is nothing more than the last act of do-
ing a misehief; the offence is then complete ; and has not
Mr. Maclean done every thing in his power to give publieity
to this libel, just as niuch as'if it had been bruited abroad in
a thousand newspapers?

He would cite but one case more ; it was that of Watten
v. Gore, in Harrison’s Digest, p. 919 ;and if any thing would
exonerate u person from the charge of publishing a libel,
this might be supposed to be such a case—It was this. The
Governor of 4 Province delivered a paper of'a libellous ten-
deney to his Attorney General—not, it would appear, tor the
purpese of taking a legal opinion upon it ; he merely lent it
to him as a friend, that'he might peruse it. This simple
circumstance was held to be a publication of. the libel.
Suppose our Lieutenant Governor were.to hand a document
of a similar character to bis learned friend the Atterney Ge-
neral, or to any ether person, that he might amuse himself
by its perusal, His fixcellency, for so doing, would render
himself amenable to the law. The intormation charges the
defendant with having published the libel with a walicious
intent.  New the intention must be gathered from the pajper
itself. 'What is termed malice is a mere inference of law,
{rom the proof of publication, unless when privileged ; such
as a person being compelled to give_e a character to a servant,
or give evidence in a Court ’of Justice. :

‘Having now shown the- jury that this is a llhe_l, m}d that
the act done by the defendant amounts to a publication, he
had little more to do. He was not unaware that this case
has caused considerable excitement out of doors ; but with'
that they had nothing te do. The moment they ﬁmered
that box', they must cousider themselves, as it were, cut off
from the world around them—from that moment, by the
imost solemn of all obligations (an oath), they. were l')on.nd
to discharge their bréasts of every feeling of bias, prejudice
and partiahty ; to forget all out-door.clamour, all party feel-
ings, all popular excitement, and \_mlh calm, reflecting and
dispassionate minds, look to the evidence alone; and,if, af-
ter viewing it iu this way, and applying to it the tests and
authorities he had referred to, there was a man among them
who could think that the defendant was not guilty, he would
tell them to acquit him—but if, on the other hand, his guilt

was proved to be so clear that no man could doubt it—if
t |—then he called upon

presented the resolution in question to both papers ; and
General. s the publisher of the Islander, newspaper. The 1 must confess that 1 felt amazed to perceive the slavery of’
defendant handed bim some Resolutions to publish; he|the press to be so complete, and the thraldom of the people:
seemed to be aware of their nature. Defendant pointed out | so perfect, that the papers did not dare to publish an opi~
twe of the Resolutions to witness ; thinks they were the 8th |nion expressive of dissatisfaction with the cenduct of the
which I certainly would
have done had I been in possession ef a press.

Tiis, Gentlemen, is what is called an ex officio prosecution,

John Ings was the first called. Examined by the Soliciter (

with them, who refused to insert them ; and that if he (wit-
ness) had any ohjection to publish them, it was unnecessary
to leave them with him;and he said something to him about | or information, as the term is generally softened into; which,
acting independently, Witness told him he thought | by the bye, is somewhat ofa bull, because the peculiarity
those two resolutions were libellous; that he considered |and oppressiveness of such measures consist in the Attorney
one of them was a libel on the government. Defendant| General assuming the power without any information what-
smiled, and said there was no such thing. = Ile did not leave | ever, and arbitrarily committing a British subject for trial, up-
them in the office. Several of his subseribers having com- on a criminal charge, without the intervention of a grand-
plained that the Resolutions were not published, witness jury, that guardian of our personal freedom and liberty. These
called on Mr. Maclean, and told him that he ought to leave (ex officios may be traced te the dark ages of feudal slavery,
the with him, that he might be able to expiain why he had | when men in England were sold like the beasts of the field, the’
not published them. Some time after, he called “and left | sovereign aud his courtiers being frequently the only judgesof
them at the office. (Here he handed in the Resolutions.) | the alleged offence. They were instruments of tyranny
Mr. Montgomery, a member of tke Assembly, was . with Mr. | which were understood 1o have been wrung from that ill
Maclean one of the times he called with the Resolutions ;| fated Prince, Charles the First, en the abolition of the court’
is not certain whether the first or second time. Does not|of Star Chamber ; and they were revived after the restora-
recolleet whether any other persen was in the office or not | tion of his son, although at that time that great judge, Sir
at the time. Thinks it was about the 13th of March. 'T'he| Mathew Hale, declared “they were unlawful, and could not
papers have been in his (witness’s) possession ever since. stand.” Upon the abdication of James the Second, one of
Cross examined by Mr. Young. the articles of the Bill of Rights by which the crown ' was
Is not sure whether the defendant read the Resolutions |tendered to. William of Orange, was *Ilunformations in the
when he first brought them, or whether he witness read them | crown office shall cense.” Strange to say, however, they
himself. Defendant put his finger on the two. When asked | were renewed by Lord Chief Justice Holt not  long after-
ifhe had taken the apinion of Counsel on the subject, wit- ’ wards, who perhaps deaned a departure from the constitu-
ness said he.did not think he was bound to answer that ques- | tion at that time to be a neeessary evil, in order to couuter-
tion. The Solicitor General said e would make no objection lact the machinatiensof a powerful party to replace the
to his answering the question, it he thouglit proper ; but the | exiled family of the Stewarts upon the throne. Sivee that
question was not pressed. T'wo or three days elapsed before | time they have been occasionally acted upon by government
he went to Mr. Maclean’s lodgings. 1s certain hiebrought them | in cases of alleged libel; but their legality and constitu=
to the office—two or three days from the time  withess first| tionality have been severely questioned in England iself;
saw them. Was in‘ormed hy' Mr. Maclean, when he called | and their use declared to be incompatible with the existence
at his lodgings, that the Resolutions were at Mr. Cooper’s, | of free institutions. The only defence ever set up for them
but that he would get them for him. The other Resolutions | has been their possible public necessity in seasons of extreme
were published. | hazard 5 but, 1f 1 he rightly informed, during the long admi-
Janes B. CoopEr was the next witness called. s printer | wistration of William Pitt, a peried so dangerous, that ‘even
our national existence was at stake, that great statesinan, £a-

of the Colonial Herald, newspaper. Mr. Maclean brought a | % 5 e tiemaTiaal P ?
number of Resolutions to his office, and wished himta publish | tisfied of the unconstitutionahityof those ex officio prosecutions,
never in a single instance had reconrse to them. They were

them. Refused to de so, conceiving he would be subject to| il i ekl Vit 4 it} Tonik 14 Ps.ad
an netion for libel if he did. Thinks Mr. Maclean took them | FeYivec it COus erable -vigour during.Lord Liverpools:ads
away from the office then. Is not quite sure whether | ministration ; but as might be expected, were: not attended

they | Jith the desired results; and 1 are that the Bri
were ever hronght back to the office again or not. Being | ‘.": ’(; 16 .ehue(l ;esu mt, AR “;."."m‘a“al'l": ':t . “l’. ."i
asked if the Resolutions were in the same state now as when | “!: ll fo? e" mlne.nt !us P on.e mlt ‘."(;,e_ ‘0; a,.e,: t{’ol:"“
he first saw them—witness unswered that that question | ;“’t - the a"‘t ‘“?'“:Y years. .'3 “" :’1_ “'5:’ ](t’ lot now
brought to his reeollectien that the Resolutions had been !t"‘ ‘er o.ﬁicirto_gnoaecm'lons (';":ly P“".( _"‘et lstc:n T.’:.’_ )lul‘(l:)mll-
taken away from the office, and again brought back by Mr. | "?II"T“,)I'}" I]S |m]\vel, ‘"“‘ . le'll?l b r[ea .pO}v llclud el
Maclean, from the circumstance, that the signature to a let-! l““l N 'S'elg“‘”l\?“‘ ?onr.emp .f 1 .h_le:r m:‘ure IR ¢ gs;:.n-
ter prefixed to the Resolutions when he first read them, had | ‘:e( FEgR VRS PIman f'.""’ NS suysl ?" ez’ officio infor-
been obliterated in the interim--John Mackenzie was the | '"i‘l"°'f."‘l:"lc"gll’?e oﬂ ""!" esa(n;)n nl?fll):'l:\nny, '"".r“"_'e""
pame that was obliterated. Mr. Maclean seemed to be || "‘;, L a sy, A ‘"r"'q'(')‘fv:’ l‘;’:""d— t"’w;r”ﬁﬁo mone
aware of the nature of the Resolutions. Had some conver- af progectiioncis nove AL BT g g
: i : £ “jong of power are afiaid of the independence and integrity
sation with him on the subject. 3 LN W . e :
Mr. MacLEAN, addressing the Court, said—-Deeming this of a Grand mel. W ‘”I:el;hl! L;ase ldeu:lnnneld ugullnst me,tt‘zg
Z ) i y o i ‘ivileges ef British subjects in this colony wou
prosecution a vielation of my privilege as a member of the ;’;g::saanm(:'s)(;lyn“;%ﬂ:he Golvernmugn has been irxvt:lyuntarily
Colonial Parliament, 1 have to move the Court that the At- compelled m,puy the Grand and - Petit Juries of this Island
torney General be directed to enter a nolli prosequi in this ac- ¢ g . . S TR R .
tion. l’am aware that privilege will not pundz.nwht not to the high c;)mphmbem of su;;p(;lslfng l(l;un mcu({)a;xle Otf:leim:'l’-
3 : 2 iy i L7 2 |ing a verdict subversive of all freedom ; an confidently
yrotect a mewmber of parliament maliciougly to revile private | . Pl : .
!-hm':(-t:r 'az}"iln t;m ‘c:'\:e oaf'l\/Vilkes who w{a prowcm’ed for ;r\llst, gellll!alrnen "’l‘l ilhe Spe(l,lml J:lry, o ‘lh° r;ghls,ol ks
A z £ ey ¥ : o ellow subjects will be equally sate 1n yonr hands. :
writing and publishing an obscene and blasphemous pam-| "y 1, nlext place, ver?llem’;n. 1 shnfl show you that those
shlet upon a spiritual peer, for which he was yrosecuted, | . . 4 ot . S i .
,whatheg’ heforel or M'terphis expulsion from Parli:lmmn Ido| efipiindiief oo prosscalions formtngsit polisient fibép d
o bl e DR p lnoua No: vl )en‘ic;diealmm’ and never did apply to the Colonies. Sedition may
. | EBEOK €0):is R, RRURANSCMNT Lok ) ll | [ consist in disseminating bad opinions of the Queen and her
Cale tho Nt et o wevr i which b the | Govarm, bt S vith e gublie cone of
; : iy ¢ imself, | 5, dinate public servants, such as the Governor of a Celon
and fer which he was ecommitted, after the claim of privilege | /..o Exagmivo Council,’ by no manner of means amountyl,
had been argued hy some ef the ablest lawyers in England; pephi gy A
and after tlﬁ'ee da)vs deliberation, Lori Chief Justice an"m sedl:m“\’d“ . dg, ]I:ﬁl :x{)lo;l';:et (;ll:)i;:n.lnv:)::a'rl u;-
and all the Judges unanimeusly found, that Wilkes’s com- pirovetnlu FIMERORN ’”; ¢ a t'l 8 :‘d ary-p "'0““:’
R . : k i K the royal prerogative—that portion most dangerous to the
l_'_l_l"“;;:azv ,:‘1-'; lll,:-,gs::‘o.l;egx;;enzte b‘:ai::;ri;wnizlh:zl-c:‘tIl:;rltl:;(;];r: rights and liberties of the subject—in modern times which
i 1{) v}'ln e th«g = libelpevcn s, | s heer so sparingly wielded by Royal hands, through the
felony, or breach of the peace; a ) 2 instrumentality of the Attorney General of England, has ever
“ proved, has only a tendency to disturb the peace, withoul amount- | |0\ delegated to the Governor of a Colony, and his Attor-
“ing to a breach of it ;” and this decision was acquiesced in| oy General. But let the Attorney General beware—in Eng-
D 1 . . B
bt G iy, When Fariment ssenbid e | Ly sbout 70 genr et 1 v declaed 1y o ontipie
3 aa, s P A of Government in the House of Commons, that the Jaw olil-
did not protect a member forwnling and publishing seditious| oo of the Crown were responsible to I’v;rlialnem nnd:1hB
libels. Upon this 1 wonlld _remurkl. thall as nl,Y r"tﬁ_’!ec"‘t{"':h‘s laws for an abuse of that ‘,)rerpgative power, which this pro-
Emgne;l tg the mp;:::llcﬂll:ll‘;\ftz: %’;e;e'& :F;ﬁ'il:i::;e%n m; secution lwould there l»e,'wlllulq“herel, 1 fearlessly contend, is
ORIONSAOERLN P1HGY ! : is not only abusive but wholly illegal.
e B B o ha | e e (aho, Wowaea e
o g Mg . on an act of Richard the 2nd. (whom, however, ihey did no
view of the matter, I maintain, that a member of Parliament protect), which enumerates e 'pers,ons who;n it? shall: bés
IO POMUOK A8 entitled to his p“v'lfge’d'f h? clr:loo(sles 10 | oriminal “to tell lies upon,” and the Act spcciﬁeg those per-
‘lie'“""ldl ;f, ;"’h":h 1 "Ew“‘!‘; .ll\; th:Vi]l?("s’i gﬂ'e‘n:e wol:'s"' sous to be the King, certain peers and officers of state gbout
would further remark, that Qir. * 8| 1he Throne ; but does not even include secretaries of State
very aggravated one, and °°’","'.me‘l out ef Session ; where- | who have the appointment of Colonial Governors, and ot,'
as 1 merely served my constituents d"""g session ; and llf course, still less does it allude to them,among other reasons
?he point of privilege be effective in one respect it must hold | i}, might be adduced, for this most substantial one, that
in all. . hi England had nota Colony for 200 years after the act was
J A'fler a.f?wh words;dﬁ'olxr vtvhfl FA(:“S’;":’Y;(;B::’IEE le;'ﬁ\ca;:nedf made. Indeed, the New l‘)nglalm{ CoLomes Ivex;e setlle;]1 fo;
ustice said he would allow the ca go to the jury, and | he purpose of the emigrants being beyond the reach o
in the event of a verdict baing returned “f‘fﬂi'"_St the d_elen'- those arbitrary streiches of regal power, in which juries were
dant, the question as to privilege could be reserved for future | froquently set aside. They have sometimes, like double
argument. edged weapons, been prodactive of yery nntoward conse~
Mr. Maclean then proceeded to address the Jury— quences 1o those who wielded them, but never more so than
I have little to remark upon the 5_!'9"""" ".ﬁhe Solieitor | in the memorable case quh_arles the First. In that ngonm‘ch’s
General 5 but ‘would observe that his assertion that I was|reign, seven ships with emigrants were aboutto sail for the

just as guilty as il the Resolution had been bruited through NewEnglandColonies,inm‘der to be beyend the powerof the
star chamber ez officies ; but Charles, in a moment fatal to

10,000 papers, is about as wise as if he had said that a person , !
bimself, and as it providence bad determined that oppression

who might purchage poisen at a druggist’s, with intention te

cut off some individuals, but who did not make the attempt, | should be its own gcourge, ordered the emigrants ashore,

would be as guilty in'the eye of the law as if he had earried | aimong whom were the celebrated Oliver Cromwell and Jebn,
Hampden, who landed, abolished the Court of Star

his intention inte effect—a deduction equally illogical and

abeurd, and  which 1 feel confident, mo jury will “support. | Chamber and its ez officios; overturned his throne and cut

The Solicitor General has further admitted that before you | off his head ; and thus perished, in many respects, one of

can return a verdict against me, you must be satisfied that |the most virwous princes that ever graced the Knglish

the alleged libel tended to create a general lissatisfaction. | Throne. : g ho1

Now, setting aside the fact that it could not by any means | In some of the old proprietary Colonies the appointment

create what already existed in full vigour, it 18 clear that, | of Governors was vested in the Grantees;and even bad the
forest not: been too stubborn to submit 'to feudal chaing, an

even eupposing the matter of the Resolutinn to have that
tendeney, a general dissatisfaction could not be produced | assumption, by the Governors appointed by those Grantees,
of the most arbitrary prerogative of the Sovereign, as His

without a general cireulation, and it is not pretended that it ) ‘

was ever printed, or had any circulation at all—in short you | Excellency Sir Henry Vere fluntley is now doing, weuld

are requested to find me guilty of an intention ! have been equally absurd and fatal. :
Upon - the evidence of Mr. Cooper, 1 have no remark to | Blackstone, however admirable in many respects, was but

offer ; but 1 beg to say that Mr. Ings is wholly incorrect in | ap indifferent judge of constitutional law, as may be seen

from the castigations which he received from Junius and

stating that 1 remarked to him that there could be no such ‘
thing as a libel upon Government. { neversaid anything 80 | other eminent men of his day, because be, lawyer-like, leaned
far too much to the precedcnts ot ancient tumes; yet even

absurd to him or any other person, but 1 may have stated the ! .
fact that the Resolution in qnestion was no such thing as a | Blackstone says, these er officio prosecutions were meant ‘te
libel upon Government. His testimony is in' some other|«apply to offences so hl.gll and dangerous, in ﬂ_)e prevention
respects incorrect. Instead of his objecting to the Reselu-| «und punishent of which a moment’s delay might be fatal.”
fien in 'question as libellous, "I pointed out to him Mr.|(4 com. 308). Now, supposing the Attorney General of this
Cooper’s ‘objection upon that score ; and instead’ of calling | Colony to have the nower—which { contend he has not—-in
upon him a second time in company with Donald Montgo- | the name of all that’s stupid, where was the mischief of that
barmless squib of a resolition, even had it been printed and

there was no_pretext for his acquitta ‘
them to remeinber the oath they had taken, npd by a yerdlctI
of % guilty,” at onee to vindicate the law, chastise the ||bel|er, |
and prevent the reproach of conscience which muxt eve.)r
accompany those who permit popular clamour to induce
_them to violate the sanctity of an oath—and so hq left it tol

|them, and would proceed to call the evidence.

mery L3sq. he called upon me at the Hotel where Mr. Mont-
gomery and 1 lodged, and requested me to furnish him with| published ; and where the danger to the commanity, had
the crown lawyers allowed it to slumber quietly on the

the Resolutions to print, which he received, with permigsion ' :

to omit any that he might not approve of; and the one | shelves of the Islander office, without liaving themselves be-
for which this action is now bronght was omitted acceord- | come the publishers, by this prosecution? Blackstone fur-
i ther says, they are only practised for libels against “the

ingly. However, without detaining the Jury longer with a y d. fo | ]
criticism upon Mr. Ings’s evidence, 1 freely declare that 1!« Christian religion, blasphemy, or/against the King and his




