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A title under & Sheriffs deed is a
in this and every other Bri
ny, any judicial decision therefore relating to
t{air validity or to the forms which are essen-
tisl to the perfecting such conveysnces ought
to be thoroughly known. No apology is we
trust required for ivin, the judgment of the
Supreme Court in 5»: . Yeo, vs. Betts, &e.,
which will in future constituto a lead

in the subject of selling

under writs of execution. Many people ima
that a Sheriffs deed gives an indefeasible title
of itself, but this is a mistake, from th
now reported it will be at unless the
Sheriff follows out _the r tate
his deed is wortbless. The judgment is well
worth the perusal of all our readers to whom
the purchasing of land is an object. = A verdict
hld{un given for the Lessee of the Plaintiff)
and n rule nisi to set aside the verdict and
enter judgment of nonsuit had been obtained
it was' after baving the rulo argued at great
length that the judgment was given.

IN THE SUPREME COURT.

Easter Term, A. D, 1856.
Doe d. James Yeo, vs. Silas Beits and others.

Judgment of the Court delivered by Mr. Jus-
tico Peters. i

This was an action of ejectment brought to
reeover lands sold by the Slieriff, under 11 Vie.,
cap. 7, for non payment of land tax. And two
questions were raised.

. It is contended thatthe plaintil was
bound to prove that the notices of sale required
by the Act had been duly given by the Sheriff.

2d. That it appeared that the land was not
described at the salo by metes and bounds ns
directed by the Tth sec. of the Act.

For the Plaintiff it was contended that the,
provision respecting notice is merely direetory ;
and that if not, the want of notice is cured by
the 22d See., and that even if it were not in the
absence of any evidence to the contrary it will
be presumed, that the Sheriff acted ~rightly
and gave due notice.

Rex. v. Lonsdale, 1 Bur. 448, Lerd Ma
field says, * there known distinction
tween circamstances which are of the cssence
of a thing requircd to be done by an Act of|
Parliament and clauses morely dircetory—The
preciso time in many cases is not of the es-
sence, while no one cver thought that the num-
ber of overscers was directory.””

In Doe d. Philips, v. Evans. 1 C. and M 456,
the Insolvent Act 1 Geo. 4, c. 119, 8. 7, direct-
ed that the general assignee should sell any reul
estate of the insolvent within two months after
the assignment by publie auction, in such man-
ner and at such placo as the major part of the
creditors of the msolvent who shoa omble
together on any notice in writing publ i
the_London Gazette, should under. his, her o
their hands approve; in an action. of ejectment
on'a conveyance from su ussignee, made’ two
years after the assignm o proi s
compliance with the r’o ions of the Act the
notice and mesting o itors, &c., 50 days
before the sale, the provisions wero beld mroly
divectory and the glindﬂ' reeovered. In that
caso the essence of the thing to be dbne was the
salo and conveyance of the property, the pre-
liminary notices and mectings were only colla.

ral watters : it must however be remarked

hat the legal ostate in that casa was vested in
tho assignee by virtue of the assignment from
the insolvent, and the assigneo not there-
fore convey under a statutable power.

In Perry vs. Bowes Ventris 360 and Elliot vs.
Danby 12, Mod. Rep. 3, a lease from Comis-

ioners of & Bankrupt was held not to pass the
zlhh until the enrollment required by the
stutute, because the Commissioners had not the
legal estate, but only exceuted a power given
by the statute, and must therefore execute it|
withall the circumstances required, and th

istinction is alluded to in Doo d. Phillips, v
Evans, where on the Counsel observing {hat
the enrollment in these cases did not go o th
essence of the thing, Bailey B., observed ‘ that
was o statatable conveyance not allowed by the
Ooinmon law ; the wholo ostate is here veste
in the assignee; hei ia
and again, ** this
o power; the exercise of a power is where I
have o right to appoint over your property,

25

if I have tho legal estate 1 do not exercise a|in;

wer.” In Rex. vs. Heslingfield, 2 M. and

. 561 and Nanny vs. Gore. 3, M. and W. 322,

which arose under English Inclosure Acts, the
€ oo

S

a a pow
and the provisions of tho Act with respect to
notices was held imperative.

In the case of sales of land by a Sheriff,
Chaneellor Kent says, * tho deed connccted

ith way of execution of
Kent Com. 431, and
+ that the Sherilf has no
estate, but acts under a power (though not
statatable) prevails in England, on sales of|
leasehold interests in land under a Fi. Fa.
Doo d. Hugs vs. Jones, 6 Jur. 302.

By analogy to the rulo whioh prevails in the
exocution of powers contained in Indentures
it would scem that whero a statuto giving a

wor to sell and convey land requires noticq

must always bd hold imperative. In Suj
on Powers

lo- | wil

uds by the Sherif

required to be given the execution of the power

il be void, if notice be not given ucmdf:gly,
%0 every case that the sagacity of man can
divine, the terms of the power must be com-
plied with,”

In Rex. vs. Croke, Cowp. 26, where a statute
cmpowered Commissioners to take land for a
Road and it was amongst othor things objected
that the required preliminary noticce bad not
been given, Lord Mansfield says, « This i
authority delegated by Act of Parli
ment to particular persons to take away a man’s
estate against his will, therefore it must be
strictly pursued.

the onus of proving want of notice is thrown on
the party impeaching the Sherifls deed ; and |
that the same strictncss of proof was deemed
necessary under similar Acts in New Brunswick
appears from the judgment of Parker J.in
Linton vs. Wilson 1 Kers. Rep. 243, who in
speaking of an Act siwilar to our Act of 7 W. 4,
c. 4, says, ““The necessity of proving certain Acts
which the law had made requisite -to o Sherifi's
sale was the mischief, to bo remedied, and
what did this e from? The dificulty of}
procuring viva voce testimony of the person
who did the acts. Still it ‘may be doubtful
whether the rule laid down by Lord Mansfield
in Rex. vs. Lonsdale, viz : that unless the thing
to be done is of tho essence of the provision
is directory, is not equally applieable to all con-
veyances made under the directions of statutes
whether th party making them has (as in the
ease of Insolvent assignees) the legal estate or
actsas the donee of o statutable power. In
Pearce vs. Morris, 2 A. and B. 96, Taunton
y#, * The distinction between directory and
mporative statutes has been long known, an
in which it was taken was Rex

i
early
vs. Sparrow, 2
tinetion to be that a clause is directory where
the provisions contain mere matter of dircction
and nothing more, but not so whero they are
followed by such words as are used here, viz :
that any thing done contrary to such provisi
shall be null and void to all inh‘nfl The.
legal estate in this was in the trustees, but tho
language of the Judge seems to apply to all
cases where negative words are not used, and
Dwarris inhis treatise on statutes seems to
put both classes of cases on the same footing.
And in Doe d. Roberts vs. Moysten, 11 Com.
Law. Rep. 505 (17 Jur: Dig. 30) whero an‘in-
closure ‘Act directed that the award should
be max bin 6 years, an nward made after
that time was hdﬂ s
tatute is-not li
nary sabmission to arbitration with a provido
that the awurds shail be made within a eertain
time,  The Act directs certain land to be in-
closed and certain persons are to he apyointed
Commissioners to make allotments ;' then the
clause follows enac be|
made within a certain-time, I think this clause|
is directory only.”

1t is however unnecessary to decide the point
in the presént case, as wo think the want.of|
vidiod. T4 ghcl by the 22d sec. which enacts
“That no omission of any direction contained
i this Act relative to notices or forms of pro-
ceeding previous to any sale shall extend to
render such salo invalid, but the persan guilty

punishment therefor and shall answer the

rty injured, &c”’ It was argued by the
fs. Counsel that this does not extend to a
case ‘where 5o notice of sale had beon given
but only to_cases of defective notice, but it
impossible so to render the plain words of the
Act, & notice of 20 days previous to the rule
‘would be defective, if the section would cure
notice, so it would a notice of one day,
and if s, why not entire want of notice.

As to tho 2d point, the7th sec. enacts, «* That
the Sheriff or Goroner hefors sroceading to sell
all ascertain and at the sale pub-
licly declare the metes and bounds thereof, -
ticularly as the same can or described,
and shall wake and executo to such purohaser
a conveyance thereof.” Tt was urged that this

on was directory also, but this deserib-
at the sale, the land he is sellin; arly
of the essence of the thing, the Sherif i
ted to do, viz: to sell the land, and it is the
deed s connected with the sale which operates
to pass tho title to the purchaser, without such
sale_therefore, no titlo Juoms by the Sherif’s
deed, and if the land sold was, when the ham- |
mer fell uncertain, how is it possiblo to say |
that theland described in the deed is afterwards |
given was the identical picce of land eold, and |
il it was not, then tho land described in the |
deed mever having been sold, cannot B by |
tho deed. The provisions of the 1Ith sec.
(which was not adverted to in the argument)
also show, that this provision was intended to|
be imperative. By Fat sect. the Sherifl in so-
leeting the quantity of a defaulter’s land to be

& required to have regard to the buildings

sach lands

2
g

nd improvements of. such defaulter which ho
not to_sell, if thero is sufficient laud remain-
ing to' and expences. ' Now if|

nm.‘mle i
7 it is laid down, ‘¢ If notiGe'is' the precise nu:c’mmnndpolm

trange, | understand the dis- |

;.| out & titlo to lands under &
- | prove'that &Il collatoral matters required by

of such omission or neglect shall be liable to 1

out at the sale, how coald ibe owaer if present
or uny bidder knsw, whether the buildings and
improvements were selling or not! The for-
mer under the impression, that his bl
and improvements were safe, mi
land to' be knocked down ata
afterwards (if the description gi
could beat ull departed from) a slight varia-
tion in the deed of a course or distance might
include buildings and improvements worth
od which is in fact argued to have

the case in the present instance, the
plaintif having “bought ‘the land for £4, and
now claiming the Defs. mill and improvements
which mullie

il LV PO ; b worth & very much larger sum.
LS Sapecting trs. oavo gl o Nie furthor argucd, that even if tho sec. is

» o o mixim P P
:;;g?;}':{m:hg;' oo that 1 must be presumed hat the sals
: was properly conducted. In Wus. vs. the East
nized by the Legis v o Tadia Comp. 3 Eust 109 Tord Ellenborongh

that the rule of law is, that where any
required to b done on the ono part, sb
that thie purty neglecting it would be guilty of
a oriminal negleet of daty,in not having.done
ity W presuin irmative and throws
the burthen of proving the contrary, that is in
such case of [l;ruving a negative on the other

In Doe Nanny vs. Gore, 2

n

. 322 the noti

were presumied. ‘So in- Doe d. Milburn vs.
£dgur 3 B. and C. 393 the notices under. the
Insolvent Act were presumed—So in in,
us, the Bastern Cou Bailway, 12, M. and,
W. 237 (8 Jur. dig. 45) where an, [nclosure
Actauthorized the Commissioners to stop up
a with a proviso that no road should be
mpg:g without the order of "two Justices of
the Peace, it was held that the award and re-
cital of the o was' sufficient prima facie
evidence that the road was stopped by order of
the Justioes. Mr, Starkie, p. U35, lays down
he rule,  that upon proof of title every thin;
which is collateral to the title will be intende
without proof, for although the law requires
xuctness in the derivation of the title, yot
where that has once been proved, all collateral

circumstances will be presumed in favor of the
right.””
e Kenwisk . Floyd cited Tingl Adams
t. 301 (N. 1.) itis said in an action of
jcetment by tho purchaser under a Sheriffs
against & dabtor who refuses to give ap thi

says
actis

ed under the Insolvent Aefs

possession of the land, it is incumbent'on the
liintiff to produce the judgment and the Fi.
. and to prove t 3 sale, which may be doue
either by the.deed _rom the Sheriff or a return
of the Ei. Fa, they are sufficient to entitle him
49 recoyer.”

Tt would be attended: with the greatest incon-
veniepeo. if .it were necessary in order to make
3 Shierifl"s deed, to
the Act respecting tho sale had  been complieil
with'; saeh & title would not-anly be always
ddubtful, hut would: become more jusequro ss
it geew) older, since | Péh' it _might not be

i ,,?m ve, what the Sherifl dnc ared or
idat o sale 12 months ago; it miglit be very
difficult c;rruve. whis Was' dedlarad or “dond
‘ut'd salé which Kad “taken place 18 or-20 years
ago? ! [t appears to-us, ‘that in all cases/de-

% 'on- titles of this-kind ) where the action
is braught recently after the sale, or where, the
purchaser is in possession, nd there,ateno
circumstances to rebut the presumption, the.
maxim omnia rite esse acta applies. 1In ' the

nt case, tho Plaintitl’s title: was defived
rom) the judgment, Fi., Fa..and sale which
last being proved by the deeds, the mode of |
conducting it and the particular ¢ircamstances
attending it (however necessary to its validity)
were merely collateral-matters, whioh undas
be authorities referred to,would be presumed to
have been rightly d But thi
presumption, and where, as in this
matter‘is essential, negative etidenco may con-
tradiet it by showing positively that the thing
pres was ot done, Or ciroumstances may
raise @ contrary. presumption, and. . thereby
throw the onus of proving that it was rightly
done, back on the party in whose favor the pre-
sumption would otherwiso have been mado.
Thus in Rex vs. Haslingfield, 2 M. and $. 501
where an Inclosure Act gave Commissioners
wer  to set out boundaries of Parishes and
ascertain the hial locality of roads giving
certain minary notices to the Parishes
interes own that the Parish of

T

ted, it being s
- | Haslingfield had continued to repair for 16 or

17 years, was held to do away with the pre-
sumiption, that all had been rightly performed
and to raise a presumption that the notices
had not been given according to the Act, bo-
cause if that were so, laslingfield ought not
to have continued to repair ; 5o in the King vs.
inhabitants of Wastbrook 4 B.and C. 735, the
description of the boundaries inserted by in-
closure Commissioners in the Newspapers, dif-
foring from the description in the award proved
that they had not followed the requisites of the
Act and therofore had not pursued their power
and consequently the award was held void.

Ta the prosent case, the Plaintiffcalled the
Deputy Sheriflto prove that he sold the land con-
oo By the deed ; in one park of hib testiman

Tio statds, that ho old the identical picecfof lan
montioned in the deed, Ph:‘:::duomn d

says  the, locglity was out, eud it
qn’ih cleax from| the whole of his evidence that

he did not deelare thie precise metes and bounds
of the land e was.selling, or give susls & merr
tain_and particular description of them as
would ena le it to be distinguished from other
lands by which it surrounded. We do not

ean to say that it i that the pre-
be declared,

s mecessal
mu. ennr;;l h:nd stances -l»-rlvl
3t would be one proper way of doing it, bu
if the Shori declared that the Jnd o bound.
ed by certain known bounds, such for instanes
as boand by such a road or river in the front,
on the one side by the land of A. and on the
other by the land'of B, and in the rear by some
othor known and ascertained boundary, we
think that would be suffvicat, even perhaps
though the exact quantity was know, but when
ke merely declares the loc , or that it is
part of such a pieco or tract of land withous
particulurly doscribing what part, which. aps
pears to havo been whint was really dons lere,
that is clearly insuflicicnt, both under this see-
tign of the Act and also we think under the
law as it stood before, of which this seetion
segms to us valy an afirmance.

Thus in Fanoy ev dew. Masters vs. Durant,
1B.and Ald. 40, when the Sheriff's, roturn to
an Elegit stated that ho had delivered an equal

the return was hold void for
not setting out the moiety b}y‘ metes and bounds.
s Bjeot. 301, i

oo note to Til. Adum said
“a Shorif'sretarn toa Fi: Fu: which states
@ levy on part of a traet called, &e., is void

for uncertainty cavuos be set up. by ‘matter
dehors._ the retarn and sale under l|)l ’uul no
title. Buta levy ona tract called,
aFi: F aguinst o porson who wa
o part of such tract,and a sale unde
pass his intorest to thie purchaser.”
It was urged by the plaintiffs Counsel that
this defect was also_oured by it but
that seo. only applies to proceedings previous
fo the sale,aud can have no cffect on whi
should be done at the sale, if it did, it wo
enable the Sheriff to evade the requisites of the
7th sec. and open a door to ‘the evils and
unjust practices which existed under the
mode' of seling. and which the 7th sec. was
intended to prevent. a
We have considered this matter at grester
leogth than was necessary for the decision of
the” case immediately in hand, but from the
frequency of theso sales and the inéreasin
number ‘of titles depending upon  them,
seemod to us expedient that th
the Act, the daty of the She

them, and .the general principles of the law
of avidence applicable to them, should bo con-
siderod somewhat at large.

The Rule must be absolute.

‘Home-is the residence not merely
of the body, but of the heart; it isa place
fot the affections to unfold and’ develope
themselves ; ‘for children to" love, ‘and
fearn, “and’ rhy in ; for husband ‘and
wie 19 foil * smilingly together an@
iake life 'a blbsxiin%; “The object |
all” ambition  should " be t6"be
lidine ; if we are uot happy th
cantiot be hnmy elsewhere. It 15
best proof of the virtyes of a family cirele
o seqa happy firside.
¢ My wife is very attentive to the pigs;”
said a gentleman the other day, in the
presence ‘of ‘several ladies, “Phat
counts for her attachment to “
sponded one of the fair damsels. The
gentleman' suddenly ‘recollected having
some business out of doors to_transact.’

Wiaat isit you must keep, after you
have given it to another.’—Your word.

Why is a lady engaged in netting like
a ship in full nﬁ‘TE—edBeca Sghe is
making so many  knots per hm.

A may, boasting of his temperate habits
said, he never saw a glass of wine with-
out his mouth watering.

A Deceprive Trurn.—“Paddy, honey,
will ye buy my watch ?  “What's the

ae~
re-

price?  “Tin shillings and a mutchin
ofthe cratur.””  “Is the watch a decent
one ?”  “Sure, and I've had it twent:

years, and it never yet desaved mc.z
““Well, here’s your tin, and now tell me,
does it go well 2" “It goes faster than any
watch in Connaught, Munster, Ulster,
!or Leinster, not barrin’ Dublin.” ¢ Bad
{luck to ye, Mike, then you have taken
me in ! Didn’t you say, it nivir desaved
you?” “Sure aund 1did—nor did it—
for 1 niver depinded on it.”

fere

“ Dick, howis it you, are always
do you get 'it? T manufacture it. T

sessed of such a store of fun? ‘W

part he |onn make it out- of nothing ; for instance

1 could make fum of you, but for friend-
ship’s 'sake.”



