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~ Judge Trainor

For Judgment In Tweedy Case

The following reasons for judg-
ment in the case of The King vs.
George J. Tweedy, in which the
accused was found guilty of
driving to the common danger,
were given by Judge C. St. Clair
Trainor in the Counfy Court
Judge's Criminal Court of Queen’s
County, yesterday in delivering
Judgment:

On the 19th day of June, A.D.,
1951, a Bill of Indictment for
manslaughter was preferred by
the Attorney-General before ghe
Grand Jury of Queen's County al
the June sittings of the Supreme
Court against the accused in re-
lation to the death of one Gerald
Solomon, alleged, to ' have been
caused by the accused on the 14th
day of April, 1951, while driving
a motor vehicle on a highway ut
or near Southport in Queen’s
County. When the Grand Jury
had Intimated that they would
find “No Bill” on the man-
slaughter charge but Indicated a
willingness to find a “True Bill"
on a charge of dangerous drivine,
the indictment was thereupon
amended by leave of the Court
and a second Count charging dan-
gerous driving was thon added.
The Grand Jury then dealt with
the indictment by finding “No
Bill” as to the charge of man-
slaughter, but a “True Bill” on
the charge of dangerous driving
under -Section 285(6) of the Crim-
inal Code,

On the 26th day of June, AD,
1951, before arralgnment in the
Supreme Court, the accused, be-
ing on bail, appeared before me
and elected Trial by a Judge with-
out the intervention of a jury,
under the provisions of Part
XVIII of the Criminal Code. The
trial was then set for July 10.
1951, and the accused, cn the said
cay, appeared before this Court
and was formally charged as fol-
lows:  “You, George J. Tweedy,
are charged for that you, on the
14th day of April, A.D., 1951, at or
near Southport in Queen's County,
did unlawfully drive a motor
vehicle on a highway in a man-
ner dangerous to the public, hav-
ing regard to all the circum-
stances of the case, Including the
nature, condition and use of the
highway ahd the amount of traf-
fic which was actually at the time

or might reasonably have expect- | ¢

ed to have been on such high-
way at the time, contrary to the
Statute in such case made and
provided.” No objection was taken
to the charge or otherwise and a
plea of “Not Guilty” was made.

The foregoing charge is laid
under the provisions of Sub-Sec:
tion 6 of Section 285 of the Crim-
inal Code of Canada as enacted
by 1938 c.44 516, which is as fol-
lows: .

“Every ane who drivex a motor
vehicle on a street, road, high-
way or other public place reck-
lessly, or in a manner which s
dangerous to the public, having
regard to &all the circumstances of
the case, Including the nature,
condition, and use of the street.
road, highway or place, and the
amount of traffic which is actual-
ly at the time, or which might
reasonably be expected to be, on
such street, road, highway or
place, shall be guilty of an of-
fence and liable

(a) upon indictment to Impris-
onment for a term not exceeding
two years or to a finc not ex-
ceeding one thousand dollars or
to both such imprisonment and
fine; or

(b) on summary conviction to
imprisonment for a term not ex-
ceeding three months or to a fine
not exceeding one hundred do.-
lars or to both such imptison-
ment and fine."

In a trial such as this I find
myself in the unfortunate pos.
ition of having to perform the
functions of both Judge  and
Jury. I, therefore, must direct
myself as tc the law irvolved in
the case and apply that law to
the facts ns disclosed by the ev-
idence. .

Many authorities have been citea
to me but often they gave burt
little help because of their ap-
plication to a set of facts very
different frcm this case. Coun-
sel for the accused laid greai
stress on the case of Rex v.
Grelsman (1926) 4 DLR. 73%
Ont. C. A) but that: case, al.
though containing references to
many sound principles of criminal
law, is not helpful in & case ins
volving Section 985(6) of the
Criminal Code because it fails to
give consideration to the now
recognized distinction In degrees
in_criminal negligence. p

In that cese a man had died as
& result of a motor accident. The
accused was not charged with
manslaughter but was charged
With a lesser offence and Middle-
ton, J. A, delivering the Judg-
ment of the Court at p, 743, saic:
In this case death followed the
alleged negligence. If the . negli,
gence was criminal at all the ac-
cused was guilty of manslaughter,
and in my view he ought to have
been prosecuted for this offence.”
The foregoing cangot be accepted
2 law today, for Lord Atkin in
giving the judgment of the House
of Lords in the case of Andrews
V8. the Director of Public Pros-
etcutions, (1937) 2 AB.R. 552 at P
557 says:

“But, apart altogether from any
Inference to be drawn from sect.
34, I entertain no doubt that the
statutory offence of dangerous
driving may  be committed,
though the negligence is not of
such a degree as would amount ‘o
manslaughter it death ensuegd. As
an Instance, fn the course ot

Gives Reasons

dangerous driving unless his negz-
ligence was so great that, if h:
had caused death, he must have
been convicted of manslaughter”.

The . offence of dangerous driv-
ing referred to by Lord Atkin is
found in Section 12 of The Eng-
lish Road, which is almost ident-
ical with Section 285(6) of the
Criminal Code.

The Andrews case seems to have
been first applied in Canada in
Rex v. Carr (1937) 3 DL.R. 537
before the enactment of the pre-
sent provisions of 285(6) of the
Code and when the alternative
verdict on a motor manslaughtes
charge could be criminal negli-
gence under Section 284 In that
case Rowell, CJC. in delivering
the judgment of the Court of
Appeal said at pp, 541-2;

“There are three degrees of ne;-
ligence recagnized by law. of whicl
a party may be guilty in oper}
ating a motor car. The greatest
is described as gross negligence.
such as driving recklessly witk-
out regard to the safety of oth-
ers, and if as a result ‘ of such
negligence a person lost his life
the jury would be justified in
returning a  verdict of man-
slaughter. A very high degree of
negligence must be proven to es
tablish the crime of manslaughter.
The second is a lesser degree of
negligence, such as is defined by
8. 284 of the Criminal 'Code —
driving which could not be de-
scribed as reckless but still was
beyond the speed limit authorized
by law, or not keeping a proper
look-out while driving, under cir-
cumstances where ' such conduct
could not properly be _described
as gross negligence, I ag a re-
sult ofssuch negligence, a person
lost his life, a Jury  would be
Justified in returning a verdict
of criminal negligence, as wus
done in the case at bar. The thirg
is a lesser degree of negligence
which would give rise to civil
lability only, such as a mere
want of care, although, of course,
any degree of negligence may give
rise to civil liability. The whole
question of negligence -

1Dlrector
ns (1937), 2¢
R. 344, See Rex v. Bate-
man (1925) 19 Cr. App. R. 8.
‘The negligence of the accused
was not gross negligence. He was
driving at a speed which at the

authorized by law,-
aside for a
butt of his
window and
road,
done.
ipate

turned
moment to throw the
cigarette out of the
took his eyes off thc
which he should not have

He says he did not antic-
that anyone would step off
from the. sidewalk and sttempt to
cross the voad in the middle of
the block, and, undoubtedly, he
was less careful than he would
have been had he been approach-
ing a crossing.  Motorists, how-
ever, must recognize that the
street is a public highway which
a pedestrian is entitled to cross.
and he is not limited to crossing
at intersections only, and it is the.
duty of the motorist to keep his
eye on the road so as to avoid
any accident to a pedestrian who
may come upon the highway.”

The Andrews case was alsoytol-
:t;lwed in o'urBSupreme Court in

e case,o urns v. The King,
88 C.O.C. 51, wherein Campbel!
C. J, Neld that Section 285(6) of
the Code refers to two distincet
offences and at p. 55 says:

“With eyes on the Andrews
case, and noting Lord Atkin's re.
mark that ‘reckless’ is probably
the most comprehensive  epithat
for the fundamental conception of
criminal negligence, ana that ‘Tt
is difficult to visualize a case of
death caused by reckless driving
in the connotation of that term
in ordinary speech which would
not justify
slaughter’, 583)  Parliament
cannot be supposed to have in-
tended to apply the expression
‘recklessly’ to a lesser kind or dn-
gree of negligence. It therefore
seems clear to me that the ex-
pressions ‘recklessly’ and ‘in a
manner dangerous to the public’
in s. 285(6) are not intended as
alternative ways of describing the
same offence, but refer to two
distinct offences. Driving reck-
lessly would be driving with a
gross and criminal disregard of
the lives and safety of others, and
would therefore be appropriate to
cases where death or grievous
bodily harm is not proven to be
caused thereby; driving in a mau-
ner dangerous to the public would
Involve the lesser kind or degrec
of negligence, but would be ap-
plicable irrespectively of the act-
ual results, 5

“Thus Parliament, in following
substantially the English Road
Traffic Act, as distinguished by
the House' of Lords, transferred
to the fleid of Dominion crim-
fnal law the offence of driving in
a manner dangerous to the pub-
lie, which was formerly dealt with
by provincial statutes and gen-
erally known as dtiving to tha
common danger”, . ,

“So that, though this offencs
has now become ‘criminal’ in the
sense of being enacted under the
Dominion’s jurisdiction 1A matters
of crimpinal law, it cannrot be said
to be 5o in the sense of Invoking
the fundamental conception of
criminal negligence. In R, ] Dra-
per (1042), 2 DLR. 719, CR. 237,
77 Can. T.C. 162, Robertson, C. J.
O. in the judgment of the On-
tario Court of Appeal on an un-

Argument it was that
R man might execute the danger-
;::.mmoeuvrc of drawing out to
other vehicle meeting him, and be
able to show that he would have
Succeeded in his ealculated in:
tention but for some {ncrease of
fpeed in the vehicles in fromt: a
Case very doubtfully of man-
Slaughter,” but very probably At
dangerous driving. I cannot think

of ,grnoy.t‘hlnl w:'l;u for u‘nrlu‘of
4 .the conception that
one. eo':m be convicted of

the
o

& vehicle In front with an.|Ca

lant could be guilty of any such
misconduct.”

“There the appellant had turn:
ed left to pass a car without
making sure that the left portion
of the highway was fres from ap-
proaching traffic.”

At page 57 the learned Chiet
Justice continued:

“In spite of 35 years of mo-
toring in England under a Par-
llamentary law prohibiting dan-
gerous driving, and a similar pe-
riod in Canada with provincial
statutes prevailing up to 1937 and
with the Dominfon Cr. Code s.
285(6) in force since that date,
there is remarkably little affirm-
ative definition of dangerous driv-
Ing in any of the reported cases.
The reasons would appear to be
that, as I shall shortly indicate,
the expression driving in a ma
ner. dangerous to the public is in
itself so readily understandabl:
and that the conception resolvas
itself almost entirely into a quest-
ion of fact. ,

“The appellant objects that th:
Judge in this case has not in-
structed on the difference between
the degree of negligence in civil
cases and dangerous driving char-
ges, and that he failed to, instruct
the jury regarding the cistinguish-
ing marks of originality and thz
high degree of negligence and the
moral quality carried into the aci
which would be necessary to sup-
port the present verdict. Appel-
lant's counsel very properly re-
ferred in this connection to the
charge of O'Connor J. in R. v.
Collison, (1941) 1 W.W.R. 362. But
while Mr.  Justice O'Connors
charge to the jury is a model of
clarity in most respects, it s
pronounced under a general A4i
rection of the applicable law to
the following effect (p. 363): ‘In
order to convict (on a charge of
dangerous dJriving) you must find
facts which in your opinion show
that the dengerous 'driving show-
ed such a disregard for the life
and safety of others as to amount
to a crime against the state ant
conduct ' deserving of punish-
ment.

“If it is suggested that the ex-
pressions there used invoke the
recognized tundamental conception
of criminal negligence, as expound-
ed in the Bateman and Andre.ws
cases, and in So many cases which
have followed them, such a con-
tention is misleading as it wopld
ignore the marked distinction
drawn by Lord Atkin in the An-
drews case, Unfortunately, the
words used are exactly the ex-
pressions which have been auth-
oritatively used to describe ‘the
negligence involved in manslaugh-
ter, and it has been repeatedly
held that dangerous driving does
not involve the same high degree
of negligence nor does it involve
the importation of any mm:al
quality into the act. If, on the
other hand, the expression used
by O'Connor J. means merely that
Parliament has made dangerous
driving a statutory offence against
the criminal law of the land and
has prescribed punishment for
those offending against the stat-
ute, such an expression would
seem to be clear and obvious to
the jury without any comment by
the Judge. No intermediate mean-
ing for the expression is suggested
by counsel. I am again reminded
of Lord Atkin's statement at p.
583 of the Andrews judgment: ‘I
do not myselt find the connota-
tions of mens rea helpful in dis-
tinguishing: between degrees of
negligence, nor do the ideas of
crime and punishment in them-
selves carry a jury much further
in deciding whether in a parlic-
ular case the degree of negligence
shown is a crime and deserves
punishment’.

“In my view, the expression
‘driving in a manner dangerous to
the public’ is a conception much
more readily understood than eith-
er of the highly developed and
often . technical conceptions of
criminal negligence or civil neg-
ligence, To attempt to explain
dangerous driving to a jury by
reference td-civil negligence would
be a definition per ignotius. The
same offence of dangerous drlving

convince tKe Court _;hut Appel-|

three degrees west of the 60th
meridian with a time. variation of
approximately 13 minutes, thus
leaving the time of sunset at
Charlottetown at appproximately
6:58 AST. So that the time of the
accident may have been only
about 20 minutes after sunset in-
stead of 35 minutes as mentioned
by ‘the accused. With this ques-
tion standing in doubt the certifi-
cate renders no assistance and the
degree of darkness can only be
measured by the viva voce evi-
dence of the witnesses,

There was, doubtless, some
limitation of visibility due to the
approaching of night .and most
vehicles were being operated un-
der lights as required by the
Highway Traffic Act, but it must
not be forgotten that Oliver
Hume, who passed the scene after
the accident said he did not turn
on his lights until he was near
Pownal, a distance of several
miles, and that Sheldon Small-
wood said he saw the men get
out of the truck and do some-
thing at its rear from a distance
of 270-275 yards.

There was, therefore, not such a
degree of darkness as would pre-
vent the truck from being seen
from a reasonably safe distance if
a proper speed and a proper
lookout were being maintained.
This, however, does not take into
consideration the question as to
the effect on vision which the

street, road, highway or place.”

From the evidence it appears
that on the afternoon of April
14th, 1981, Gerald Solomon of
Georgetown, accompanied by his
fiancee, Mary MaoDonald, and
one Charles Gardiner left George-
town for Charlottetown in a 1945
Ford truck, commonly spoken of
as a three-ton truck. After at-
tending to various items of busi-
ness and having had a meal at a
restaurant they left Charlottetown
on return to Georgetown. It is
said that the lights of the truck
were turned on at the Hillsbor-
ough Bridge. They followed the
pavement around Southport and
passed a further curve at the end
of the Keppoch Road, from which
point the line of road is almost
straight to g point somewhat be-
yond where the collision hereafter
referred to occurred.

From Southport corner onward
there were several breaks in the.
pavement with the last and worst
being about 429 feet west of the
scene of the accident. In passing
over this last rough spot or bump
the tail gate of the truck became
loose, The driver stopped the
truck to the ‘right of the centre
of the pavement and he and
Charles Gardiner got out and
went to the rear of the truck to
replace the tail gate,

When the truck stopped the
lights were on and were left on
until Solomon returned from the

turned them off. He then return-
ed o the rear of the truck and

tee of the Privy Council in Stew-

art v. Hancock (1941) 1 W.W.R.

having replaced the gate and| 161 when Lord Roche at p. 165
when both men were on the|affirmed the dictum of Macnagh-
ground tying it in place, a car| ten, J. in Tidy v. Bateman (1934)

driven by the accused suddenly
ran into the truck from the rear,
knocking Charles Gardiner to the
right shoulder of the road and
crushing Gerald Solomon to in-
stant death,

From the evidence of Whiston
Smith as to calling the R.C.M.P.
and their report of the time of re-
ceiving the call, the accident prob-
ably took place about 7:20 p.m.,
AS.T.

No Crown witness admits hav-
ing seen the actual collision. Mrs.
Isabel Seller, who was driving in
the car with the accused, was
called but her evidence was of a
very indefinite and unsatisfactory
kind. She. says the first thing
she noticed wrong was the car
coming to a stop by the applica-
tion of brakes. She felt no im-
pact and did not see the parked
truck until after she got out of
the car, from which she does not
remember getting. It is most dif-
ficult to understand this unless
the shock from circumstances and
events erased all' records from her
mind. She does say that it was
not dark but it was dusk. Her
evidence in all of the circumstan-
ces renders little help in the case.
Mrs. Bessie Duffy, whose home
is near the scene and some dist-
ance south of the pavement, and
who was proceeding to visit
at the home of Whiston Smith,
which is situated at the intersec-
tion of the paved highway and a
side road oalled the Kinlock
Road, gave evidence. She says
she was about half way down
across their field. towards:: the
road when she first saw the truck.
She gave an estimate of the dist-
ance between her and the truck
as 75 yards, which would be an
under-estimate ifeshe were but
balf way down. She said she had
no difficulty in seeing the truck
and did not noti¢e that it had

1 K.B. 319 where the latter said:

“It cannot, I think, be said that
where there is an unlighted ob-
struction in the roadway, a care-
ful driver of a motor vehicle is

it, and must therefore be guilty
of negligence if he runs into it.”
But by the same affirmation he
likewise settles the lay as laid
down by Ostler, J. who says:
“With that passage (referring to
the above quotation from Tidy v.

into a
is a

might be paraphrased
statement that negligence

each case must depend on its own
facts...”
Many authorities were quoted
to me and I have also examined
others but the facts of so many
are so widely different from this
case as to be of but litile assist-
ance. But the case in which the
facts seem nearest the present
ofle \is the civil case of Hordal v.
Beers (1941) 2 D.L.R. 240. This
was an action under the Fatal
Accidents Act and Prendergast C.
J.M., delivering the judgment of
the Manitoba Court of Appeal,
said at p. '244:
“The rule seems to be that in
cases of this class, where the lack
of visibility of whatever degree it
may be, is practically unvarying
as in the ordinary course of
nature and nothing intervenes to
suddenly increase it,a driver must
so adjust his speed with the dist-
ance from which objects on the
road can be seen, that he will be
able to so control his car withimr
that distance as to avoid them.
“This is the effect of the decis-
ions of this Court in Pronak v.
Winnipeg, Selkirk & Lake Winni-
pek R. Co. (1926) 2 D.L.B. 725,
34 C.RC. 261, 37 Man. R. 320 (re-
versed by (1929) 2 D.L.R. 81_. sC.
R. 314, 35 C.R.C. 124, and affirmed

j

to the door immediately. Both -
hurried out to the scene about
100 feet away. Smith said it was
turning dusk but he had no
trouble seeing. Gordon Gay at a
distance of 3/20 of a mile east of

imits of visibility'. ’

! "I: Johnston v. Giffen (1921), 62
D.L.R. 635 at p. 637, 18 AL.R. 312,
the Court of Appeal of Alberta
also holds that a driver ‘has no
right to assume that the road is

the truck said he could see it clear,- but under all circumstances
plainly and a lady in it. ...must be vigilant and must an-
Both Mary MacDonald and |{/lisate and expect the presence

Charles Gardiner sald lights were

thers’, and the Appeal Court
not y; they would serve |°f other

has been provincially pr
for many years before Ma,gistr.ates
and lay Justices with very litile
difficulty. and s, 285 (8) still al-
lows an alternative enforcement
by summary conviction.

“There is, of course, an import-
ant distinction between this of-

Saskatchewan in Stanley vs.
oanl'] Fruit Co., (1930) 2 D.LR.
108, 24 S.L.R. 137 (revd. (1931), 1
D.LR. 308, S.C.R. 60), that a
driver must take proper precau-
tions to guard against risks that
might * reasonably be gntlcxpated
to arise from time to time as he

as a protection.. But as to their
evidence, it must be remembered
that they might well be confused
because of excitement and shock.
Oliver Hume, a disinterested wit-
ness who seems to have passed
the scene very shortly after the

i says he could see the

fence and civil li , 88 ap=
pellant’s counsel properly pomte,d
out by reference to Lord Porter's
judgment in Akerele v. The King
(1943) A.C. 255 at p. 264, namely
that guilt here depends on the
‘probable, not the actual result’ of
the negligence, if any.

“The same distinctlon ‘is8 more
pointedly drawn in a case before
the English Court of Criminal Ap-
peal, involving s. 11 of the Road
Traftic Act, 1930, namely, King-
man vs. Seager, (1938) 1 K.B. 397,
a case in which an acquittal by
Justices was reversed by the Court
of Appeal, a procedure (as Hum-
phreys J. pointed out) requiring a
very strong case, Lord Hewart
C.J. at p. 390 says: 'The justices
seem to have confounded the po-
tential with the actual, and to
have taken the view that, for the
respondent to be guilty, they had
to find that there was in fact
danger to ascertained members of
the public...The justices, as a
reasonable tribunal, could not
find that there was not a real, al-
though a potential, danger to
traftic which might reasonably be
expected to be on the road'
“And Humphreys J. on the fol-
lowing page says: ‘I understand
the finding of the justices to mean
that a speed cannot be ‘dangerous’
unless some element of actual
danger is proved. That i{s wrong'.
The conception of dangerous driv-
ing is therefore seen {o be at
once broader and narrower than
that of civil negligence but in
both directions it appears to me
to be more understandable than
civil 1, from the point of

ful appeal from
for dangerous driving under s
285(6) says (p, 721 D.LR, p. 164
n. C.C): ‘Counsel for appel-
lant properly represented to the
Court that appellant is a man of
high character, a man of standing
and abjlity, and an’ experienced
driver, who has for many years
driven safely. If this charge were
one that ‘nvolved a question of
moral turpitude or a course
conduct, one would attach great

of | jury that they

view of the lay jury. I cannot
think of any expression which
would more clearly explain to a
jury the conception of a probable
or potential danger ‘than the plain
language of s. 285 (6). The well-
known word ‘da s’ notori-
ously means likely or probable to
cause injury, and the learned trial
Judge clearly impressed on the
must take into
consideration all the ecircumstan-

importance to these matters, for 1t
would

by exceedingly difficult to ure, condition

eeds on his way. .
l:’rf')l':ne(:her present. case, this high-
way from Winnipeg is muoh trav-
elled by trucks as by other ve-
hicles and I would say from the
thousands of trucks that we see
on our streets and roads that it is
common knowledge that (he! are
of all colors and all shades.

In this case there was mo un-

vehicles stopped after he rounded
the turn by the end of the Kep-
poch Road. Sheldon Smallwood
whose barn is 275 yards north of
the highway and whose lane is
just east of the scene of the acci-
dent says he saw the truck drive
up and stop and he saw the men
go to do something at the rear of

erous”,

stopped?

alone,
mentum not only
wheels skid sideways leaving a
“tire burn” on the pavement, but
it drove the truck forward
given distance
eight inches, and tha} on a grade
of nearing two per cent, to leave
at least one wheel resting on the
clay and off th hard paved sur-

oeuvred and pass over in safety
at a higher rate of speed,and that
the accused’s estimate of his speed
in passing over the bump could

have been well

rate. And if'such were the case

the results of
evidence given
pion

and to an estim

ph. But again

estimate,
Before dealing

stantial evidence as disclosed by

the results of

should be pointed out

tragic death of

has no direct bearing in relation

to the charge
accused is now
however, would

in a charge of . manslaughter; but
the Grand Jury has already dis-
posed of that question, Robertson,
C.J. O, said in the case of Rex v.
Pursley, 72 C.C.C. 318 at p. 320:
“The consequences of the driving
in the manner charged as danger-
ous are relevant only insofar as
they may afford
the driving was or was not dang-
And Campbell, C.J. fol-
lowing the above decision, said in
the case of Burns vs. The King,
88 C.CC. 51 at pp. 63-64:
cgusing of death itself, though not
directly in issue, is relevant in so

I think it has

that the accused's
backward motion after the
pact because, according to police
testimony substantiated by
photo, Exhibit A, the marks of
the “tire burns” on the pavement
could be traced right to the rear
wheels of the car. That the truck
did move fo;ward is also estab-
i id | lished by the evidence of Mary
pound to see it In time to. avo MacDonald who said she felt
move forward a distance of 4 to 5
yards. Charles Gardiner says he
saw it move forward.
poral Warner says the measured
distance between the rear of the
truck and the front of the accus-
Bateman) I respectfully agree. It]ed’s car was 7 feet, 8 inches. The
“tire burns” on the pavement ex-
tended back a distance of 50 feet.
question of fact, not of law; that | This is positive evidence that the
brakes were firmly applied for a
distance of at least 50 feet.
apart from the light of experience
that brakes, even when firmly ap-
plied, do not
burn” immediately,
following extract from the evi-
dence of the accused himself:
“Q. When you first noticed it,
did you know what it was when
you first noticed it?
say I did. I just noticed an ob-
ject on the highway.
know it was stopped.
Q. You did not know whether
a moving object or a stationary
object?
Q. What did you do first at that
time when you did not know
whether this thing was moving?
‘Al
and reduce my speed.
Q. And what was the next? A.
As I got closer to this object I
noticed it was a truck on the
highway, a 3-ton truck. .

A. That

I started to

You notic
ATt
Q. You know

Q.

two men at the rear of the truck.
Did you notice
time? A, It all happened so quick..
I would think I noticed the ob-
I noticed the truck,
and as I.got closer to it—

ect first.

The foregaing

closes two stages of brake
plication by the accused;
when he saw the object and with-
out knowing whether it was mov-
ing or not he applied hisebrakes
to reduce speed, and the second
when he definitely appreciated a
parked truck,
brakes as firmly
The distance therefore which the
car travelled from the applica-
tion of brakes to the point of im-
pact was far in excess of 50 feet.
But the car did not come to rest
by the operation of the brakes
but by reason of its mo-

and Raymond MacDonald
would not be helpful, but in any
case the accused states that he
did increase speed after the bump

produce a

A. I applied my brakes as
firmly as I could.”

he

below the actual

the experimental

1
by Borden Chame fully clothed body

rupture his lung, his
right kidney,

liver
to dislocate

ated rate of 35 m. | the both front fenders,

N ng

that is only an larly the right, back into “the | out a license or pass. !
i . doors, tending to jam the doors, P. T Barnum, the famo
with the circum- [ to bend the radiator back - over showman, did not coin the phr

the collision, it
that the
Gerald Solomon

cowl, 'to knock the

upon which the
being tried. Such,
not be the case

or rack of the truck.
Mr, Champion estimated
weight of the accused’s

evidence that

given i

“The surprise

been established
car made no
im-

the

it
ated by the witnesses.
And Cor-

the damage from
lacked evidence

the

referred to would serve to
duce that scattering effect.

And

it from Whiston Smith's
“tire

there is the

which was 42 feet
point of impact.
Counsel for

tended that if there had been

from

A. I cannot

tion would have
That may well be true,
does not assist In the solving

I did not

is right.

apply my brakes reach the courts.

Counsel also contended
the sole cause of

ed then it highway without

“was stopped.
now there were

was

Act,
contended the accused
Ruilty of am infraction of

it then at that

traffic at a speed In excess
30 mph. But the test as

urday evening,
dis-
ap-
first,

evidence
involved for I have given
I have viewed the evidence

applied his
as he could.

the rule of law relating

to conclude that the accused
Ly ) B and I 80 find him gullty.

COLKIRK,
Town rat cather

the England

of seven feet,

cause “the form filling

for me.”

e car had
wedged itself under the tail  of
the truck and had the force of
impact in some measure reduced
by striking Charles Gardiner and
throwing him to the shoulder of
the road and by squeezing the
of Gerald
Solomon in such a manner as to

spine and to completely sever his
spinal cord, and further to bend
particu-

the engine, to damage the front
air cleaner
from the carburetor, to damage
the engine bonnet by rolling it
back against the left side of the
windshield and damage the wind-
shield, and lastly to make an in-
dentation in the fire wall, this lat-
ter being made by a direct blow on
the end of a support for the box

the
car and
occupants at 3800 pounds but he
declined to estimate the weight
of ‘the truck except to say that
he doubted if it would weigh 3000
pounds. Unfortunately, the act-
ual weight of the truck was not
evidence but I would be
if, with its dual wheels,
solid board box and tail gate, and
carrying as it did Mary MacDon-

of
lesser weight, the car must still
have had a considerable amount
of speed or momentum to move
the truck forward as it did in all
the circumstances above mention-
ed. And since the brakes must
already have been applied for a
distance well in excess of 50 feet,
the accused’s car, at the time of
the application, of brakes, must
have been travelling at a much
higher rate of speed than estim-

Defence counsel also urged that
impact
of the scatter-
ing of objects usually found after
collisions involving a high rate of
speed. But I think the cushion-
ing effect of the impact already

That
there was a crash there can be no
doubt because Mrs. Duffy heard
back
door and the defence witness Wel-
lington MacNeill, heard it when
he had passed over the bad bump
the

the -aocused con-

fatality in this case no prosecu-
been entered.
but it

this case, for while every fatal
accident on our highways is not
the result of a crime, every crime
committed on our highways does
not result in a fatality, and many
cases of dangerous driving do not

that
the collision
was the negligence of the driver
of the truck in leaving it on the
lights as re-
quired by the —~Highway Traffic
But if it were as dark as
too was
the
Highway Traffic Act in meeti

whether the driving was or was
not dangerous is not to be de-

This judgment does not ex-
press my full analysis of the ev-
idence nor of the questions of law
the
case -my best consideration- and |

the light of the burden of proof
which rests upon the prosecution.
I have considered the form and
wording of Section 285(6) of the
Criminal Code and various legal
authorities dealing with it, and
to cir-
cumstantial evidence and lastly
thy duty to acquit in the case of
reasonable doubt, and I am forced

guilty of the offence as charged,

-(CP)-
for 40 years, 60-
year-old Bert Barnaby retired be-
that goes|
with the job these days is too much

'PAGE NINW ||

By F.H. MacArthur
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our
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Horace Greeley
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Thackeray crossed
ng [ the purpose of eat
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Flelds,
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When he
asked publisher

“This

Strange But True

ing away back in Colonial d
fellow named Higgins was appofs
ed “Public Pass Officer.” His

“there is a sucker born every m
ute.” This common saying can

bugged.” Horace Greeley fired
ass
that “the public is one imm
1;1 pioneer days in this prov

close hm

nated in England and was broug

asylum  without
identity ever having been learned.

k of an eag-
“Roman
Nose.” Julius Caesar had such &

slogan
clean tooth never decays." It does
decay whether we clean it or not |
— that is, if we do not eat the /
teeth of
forefathers usually remained |

ve
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h

orig;

coin
larg

penny. .
What appears o be horns on the
head of a giraffe are nothing but’

ith w

capital. Take for instance, the fame

X . ald, a girl of about i ily names ffiennes, {falliot, and
rear of the truck to procure a|lights of approaching cars might|far as it may afford evidence weight f,“ not at Ie”toriim?z ffulkes. Two small {’s are the prope '
hammer for the purpose of driv- | have, and although the law was | that the driving was or was not vicinity of 5000 pounds. However, |®F Way to begin these words.
ing the gate into place, when he |settled by the Judicial Commit- | dangerous. even if the truck were

the Haye:| -
stack, as she was called, was dise |

and

placed in a mental institution by
Hannah Moore, who lived near the
farm where the beautiful but dee !

home
And
girl

swim

naturally when forced into water, |
and hares

the

water for any léngth of time. Why?
Because their fur and skin are not

noses

LTS

the

very gum line. In our own provinee, |
we occasionally meet persons, well
advanced in years who have nevee |
used a toothbrush; yet they have |

Ever hear of the world-famed .

calledq

which sold for $20.00 & bote .
tle? When analyzed by government
chemists it was found to contatn,
one pound of powdered alum, g '
cohol 50 per cent — ten ounces
mingled with enough water
make a quart. The actudl worth
these fillers 1530 cents!” No" won

mm:

the  ocean . B
lngsomthuq B
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the how of putting them) |

Letter From
England Praises

in

dress, as this is very urgent.

“I find Emerald Oil the best r
I have ever used for all kinds of
Irritation.” Mr. J. 8., Bedford
Enﬁland. 2)

is
ou’ll make no mistake. There's
ing finer or

tle lasts a long time. On sale wh
druga ara sald R
HUGHES DRUG CO.

JENKINS PHARMACY
REDDIN BROS,

Emerald Oil - Says

*~*“I am now in Pngland and cannod
get Bmerald Oil here. If you have anf
agent, let me know by return his add

you or any relative or friend
suffering from the itching irritation
many common forms of skin disea
get a bottle of Moone's Emerald

i i Q. There was a stage you real- § A way," sald Fields,
151;};:;': nindSh;wpaflsaid mael:nit ‘the EYR g%ﬁ,’z‘, ‘a,,‘Z'L(;f;'t {,’g ‘:;;S'Bili'ﬁ:ﬂ ized there were two men there? ti-'tmmt;d o the bﬂwtof “‘i d‘e:; promptly, and proceeded to dise
tall of the truck and as sheknock- | Columbia Appeal Court in McDer- | A. I think there was. i gru 2 n: :::m::n :11 oem e patch  his first oyster., Thackerag
ed at Smith’s back door she heard m(i)d v. Bowen, (1938) 3 D.LR. 617, Q. You say first you did not Including  pedestrians -ng ev:n' quickly followed suit.

the screeching of brakes and she |53 B.CR. 98, holding that the | appreciate that it was a parked children who might be expected | - ——n
heard a crash. Whiston Smith|gpeed must be ‘consistent with | truck. thend tyr%uckavx;%;etd;it;d olut to be travelling along that high- S
did not hear the crash but came | control of the car within the (\iVOB’S a parke y way at that hour on that Sat-

1

Sciny
shinay

uicker-acting, Stain}
Greaseless—Economical, a small

the truck. He went on about his
work and on being told of an ac-
cident by his little girl he again
looked and saw the car and
truck.

The defence produced Raymond
MacDonald who lives near by and
who went to the scene of the ac-
cident quite some time after, at
best just before the ambulance
arrived, and he says it was so
dark that he had to put on his
car lights to turn his car in the
yard. This evidence is not help-
ful because in the time which
elapsed from the time of the ac-
cident the degree of darkness
would have greatly increased.
The accused says, “It was almost
dark. It was 35 minutes past sun-
set”. Now it may well be that he
too suffered shock from the event
and in fact the evidence of Ray-
mond MacDonald discloses that he
seemed “quite worked up”. And
it may be that the statement as
fo the degree of darkness was
partially an inference drawn by
him from Exhibit 3 which stated
that the time of sunset was 6:45

p.m,

When Exhibit 2 was tendered
by defense counsel, I expressed
the view that it was of little
value but admitted it with the
approval of the Attorney-General.
pon a study of the matter 1
now feel that it is quite worth-
less insofar as any useful infer-

ected change in the visibility.
eAx;‘py oncoming traffic there may
have been was seen by the accus-
ed and its effects on his vision
were known to him and, there-
fore, served to increase his obliga-

to take greater care,

tl(x\! to the rate of speed of the
accused's car, no Crown witness
was in a position to give any evi-
dence except Mrs, Seller whose
evidence I have previously dis-
cussed and she says that the rate
was not fast. Wellington Mac-
Neill, a defence witness, says he
trailed the accused from Char-
lottetown at a distance of approx-
imately 420 feet and he says he
travelled at a rate from 20 to 30
mph, But because of his evi-
dence on other questions upon
which his chances for expressing
opinion were equally. good, I do
not give much weight to his opin-
k”"‘l;here is no doubt that there
was a bad bump in the road at
Duffy’s gate at a distance given
as 429 feet from the scene of the
accident and traffic crossing that
bump was obliged to slow down
and the accused, corroborated by
Wellington MacNeill, says he did
slow down. But the question of
how slow is to me uncertain, For
while the bump was described as
very bad, it did not of certainty
cross the entire width of the

=

t for J. A. Reardon, a
ence ‘can be drawn from the al- ,?{'[:m; Engineer, called by the
leged time of sunset. The exact defence said there might have

time of sunset on April 14th was
glven as 6:45 pm. (AST). But
the certificate does not state
whether the time quoted s of
the 60th meridian, (which is the
cenire of Atlantic Standard time
zone), or the meridian of Char-

been a foot or so left on each
side, and his plan (Exhibit 1)
bears this out.

This then does not exclude a
possibility that, although the bump
was bad in part, there was a por-

ces of the case, including the nat-
and use of the

the road somewhat better
lottetown which is approximately b )

and to which a car could be man-
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