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(Continued from Page 1.)

ectly, or by any of its officere is
a panty.

The application came on to be

of .Qanada; that thereupon depon-
ent:had boarded the said schooner
"In eearch of smuggled goods and
. ‘on:opening the hatches he 'found
“her hold filled with kegs of ruin
.moge. of which bore: the proper
Customs or Revenue marks; that
- hefithereupon .took' charge of and
. seized ' as forfelted the said rum
'@s smusgled goods and at the same
3 {zed as forfeited the schoon-

cgyped her to be moored at the
Marine ‘Wharf in  Charlottetown
and placed a watchman in charge
of/'ship and cargo; that the Cus-
toms Officers, having no place
whereln to store the cargo, depon-
ent sealed up the hatches and cab-
1n8 ‘of the schooner with a seal of
the Customs of Canada and kept
thesn sosealed,and the ship and car-
gorin his :session until the 28th
dayiof July, 1627, when the Sheriff
of (uisan’s. Conuly - went on board
tho kaid schooner and proceeded
to‘execute the said Writ of Replev-
In which related to the sghooner,
tackle, salls, rigging and
‘furniture, but not to the cargo,
whieh was then sealed up on hoard
the schooner,

.+ After the execution of the Writ
of Replevin the cargo of rum was
removed from the ship by the Cus-
“tos - Officers.

! The application to set aside the
Writ of Roplevin is based upon the
g grounds:—

. the issuing of the sald
Writ for the recovery of goods
ity mentioned was contrary
{10 1ho provisions of the Customs
Act (Revised Statues of Canada,
Chinpter 48) and’ amendments
liereto;

ol

2., “[Phat’ goods mentioned in the
“8aid ‘Writ of Replevin were all
in custodia legis at the time of
issue of the sald Writ-and at the
1im¢ of the alleged replevy of
#ic goods metitioedthéreid, and
vin does not' lie in° such

H

3 That & Writ of Replevin

the 10th day of August, 1927, whén
counsel for the Plaintitf tendered
in evidence seven several affidavits

er of Burgeo, Newfoundland, who
deposes that on the ¢
April 1927, he signed “an agree-

and that the plaintiff is the owner.

ther. with her: rigetng, etc. po'inud iy substarice deecribes the

ship’s voyage: About the 21st day
of May last she cleared from the
Island of Saint Plerre for the high
seas. About 18th June she entered
the port of Burgeo, Newfoundland,

for repairs and suppies and.about .'.g

28th June she left that port for the
high seas, his ship's papers having
first been duly stamped by th¢ Cus-
toms officials of that-port and still
showing that she was cleared for
the high seas from "Saint Pierre.
The ship had on*board the!Captain,
a Mate, an able seaman.and a caok.
On the 22nd of July when-the Capt-
ain and all hands were engaged in
fishing codfish at a distance of
eleven Marine miles from the near-
,est land, while they were still ish-
ing and heading away from the
land with only the foresail up,
about half past 4, o'clock in ..the
|afterncon, the steamer Bayfield In
'command of John C. McCarthy -ar-
rived and® ordered him to heave
to. He states that in the process of
boarding and getting the Nellie J.
Banks in tow she was struck amid-
ships by the Bayfield, sprung 'a
leak and ‘was- taken into Pictou,
Nova Scotia, with the pumps ' -con-
stantly going to keep her from

sinking, and on the following day|

ishe was towed into Charlottetown
where she has since remained.
The deponent further states that ‘at
no time after clearing from Saint
Plerre on the 21st of May, 1 M u

to the seizure by Captain McCarthy

was the schooner ' within three
Marine milés of the Canadian
, Coast.

George Otto Maskay, ‘the ship's
ate, Ella Paxdy, seaman, ,pnd
Samuel Vallis the ship's 'céok,

caunot be legally isgued against oonfirm. the Captain’e statements.

. au gfficer of the customs for
(B ‘recovery of the thing seized
intll a'declsion has first been
2iven- clther by the Minister: of
Gustoms or a Court of competent
favisdiction in relation to the
condumuation of the thing seiz-
'

! ‘That the issuing of the said
Writ was an abuse of the process
Ot the Court'fn that the affidavit
ipon which the Writ of Replevin
wue Issued herein did not dis-
tlosa certain important facts in
#d to the articles attempted
Ui replevied, that is to say:—-

(%) THat the defendant Hheld
{he saild goods in an official
“ capucity, namely, as an offic-
‘'t of the Customs of Canada;
schooner
cargo - of

th) ‘That the sald

' a8 laden with a.
£0ods that had been seized by
‘he Department of Customa,
and ‘that the holds and cabins
of the said schooner were seal:
ed with Customs seals;

5. That the Replevin Statute of
. this Province {s not applicable to
' 'a case wherein the Crown dir-
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! Captain Dicks, the plaintiff, -de-
poses that he is (on the 10th’day
of August, 1927) the owner of the
schooner, that he has no knowledge
of the circumstances leading up ‘tg
or in connection with the seizura
tand that the “kegs of rum alleged
|to have been found” in the schoon-
er by the defendant were not smug-
zled by him or with his knowledge
|Oor connivance,. 3
The affidavit of Sheriff Dougan
,detafls the incidents that attended
1the execution of the Writ and the
|“Cfidavit of Mr. J. J. Johnston, K.
-C., Attcrney for the Plaintiff, sets
.ferth conversations with the Col-
lector of Customs at Charlottetown
'and the defendant as to whether
for not they had reported to the
[Commissioner of Customs the cir-
{cumstances relating to the seizure
and detention of the schooner and
Llrhat each stated that he had ‘net
eported. 3 §
‘ The history of the ship on her
Imysterlous voyage, and her captiire
by the Revenue Cruiser Bayfield,
'wm be materdal for the considera-
tion of the proper tribunals but in
In:y opinfon would not relate to
|any Issue which might be ‘tried in
| this suit. -
The first question for determii-
ation on this application is:.
Does an action of Replevin lie
for the recovery of goods selzed ag

‘put has been,
sanswered ‘‘yes”

viz; the affidavit of Joseph Vatch-
7th day of
ment of articles” (not stating with,

whom) as Master of the Nellie J.
Banks for a period of six months
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emphasis, a Dominion Fishery Of:
ficer had eeized a foreign ship for
viglation of the Dominion Statute
prohibiting foreign ships from ‘¢ish-
jlng without a lcenge in Bgitish
'waters within three Mglrllne pll:u
of the,Ganadian coast. She was re.
.plev.(:‘s b%e owner and the: Sup-
reme Court of ‘New Brunswick by &
majority, three.to two, refused to

heard before me in Chambers L aside -the Writ of Replevin on

the grqund that the officer not
having taken the ship to the mear-
est port for.qelivery to the Collect-
or of Customs as required by the
Act was 'a trespasser #b initio, The
ship was therefore hald not to. be
in the cuatody of -the law and re-
nlevin would"lie. i

It is noteworthy that-on the argu-
ment of McGowan v. Betts counael
for the plaintiff said: “We do not
deny that " replevin will not le
againat a Revenue Officer seizing
goods but this is a very ditferent
cage.”  And -Ritchie, C/J., deliver-
ing the leading judgment maiptain:
the action of Replevin, pafd:
long as the: property exists fu
specie and is uncondemned’” he

would mnot set aside the Writ of

Replevin. His reasoning was: that
he ship' had only been seized as
Jiable to forfeiture but had’ not
vii-been forfeited. She was at the
tme of the execution of the “Writ
cf Replevin -still in the hangs of
& person whom he regarded :as ‘a
mnere trespasser. The ‘selzure wae
not -aconfiscation..If -ahe .had ‘been
condemued-then his. decision would
necessarily have been against the
validity. of the writ. ° .

In the presept cage the law und-
er which the ‘seisure took place is
fundameptally ' different. Sec. ' 167
of “The ' Customs’ Act” provides
that all .such vessels seized as for:
feited shall (prima facie) be deem-

and taken* to be‘ condemned
without suit, information or. pro-
ceeding of“any. kind. In this cage
the 'seizure is ‘a .confiscation. The
actual property is:altered. ;

No case ‘was ‘clted‘ on the argu-
'ment and I can find none in which
a Writ of Repleyin wae allowed: in
a‘Revenue case, Gt

In a New Brunswick case decid-
ed in 1866, reported 8 N. B. 329,
Chief Justice Carter under a Liq-
uor Act of that Province -which de-
clared that every .officer acting
under the authority of that Act
should He deemed. a Revenue -Of-
ficer and his acts done under the
Act deemed to be done in execut-
ion of the laws relating to -the
protection .or ¢olléction of ‘the pdv-
enue, sald in his judgment setting
|aside . the Writ of Replevin:—
"'Now we have heard no case where
goods seized by ‘a Revenue Officer
for a branch.of the Revenue laws
has ever ‘been replevied nor do. we
think any such case is to be found.”

In Chitty's Practige, 12th Bd. it
:18.1did down at p. 1081: “It" (reple:
vin) “is a remedy that may be
adopted by a party in mll cases
|where chattels are unlawfully tak-

ien from him except where the tak-
|ing was in execution under a Juds-!wm‘]en

yment of a Superfor Court -or 'in
jorder to a condemnation under the
|Revenue laws or for a duty due 1o
ithe Crown.” Camthrone v. Camp-
|bell, 1 Anstruther, 212, is referréd
to as the authority. That case deo-
cided by Chief Baron Eyre in 1793
reférring to Revénue. cases in the
Exchequer Court said: “If a man
at this day there . being a seizure
in order to condemnation, ‘was to
presumé to réplevy the goods it
would be a contempt of the Court
for which an attachment would’ be
granted ‘instantly.” N :

To ‘the like effect is the state-
ment of the ancient law in 7 Bucon,
Ab. C. Replévin: !"So where the
King 1s a party the taking is.in
tight ot the Crown. In thése cases
the ‘Sheriff is:to surcease.”
. In the.view 1 take of the case

forfeited and held under condemn-

Customs officers?

I find the ship and cargo in the
actual possession of the officets
of the Crown in the right of ‘Cah-
ada purporting to hold the sathe
under the provisions of the ‘‘Cua-
toms Act”, a Statute of the Par-

as this ship {s held would only tend
to delay and possibly frustrate the
operation ,of the Dominion law in

its exclusive field.

Numerous cases. have.heen cited
by counsel for the ' plaintift to
shiow that the Writ of Replevin
has been allowed in caees whete
the goods claimed were unlawful-
ly held under the authority or syp-
posed authority of a. su ite
(court or tribunal,’ but we are mot
(here dealing with a subordindte: tri-
‘bunnl whoge proceedings we would
have a right to review’bhut with a

l&heﬂ lids:  Appin

80 ‘Eglinton- $13.85,
ons - Lostitute

it 16 u 'y to comment upon
the provisions of the ‘“Customs
Act” for the protection ..of ' Cus-
toms Officers further than to say

comes within that protection.
THe conclusion at which I ar-
rive for the reéasone stated is that
n actlon for replevin does not lle
n this case. i any Wrongs ' have,
been committéd ‘in the preminds
he daw provides other = dnd ade-
quite remedies. s G I
The ‘order 'will be made - absul-
ute and the . Writ. ot Replevin
herein_set ;aside with costs. ;i
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Further Contribu-
+ tion To Red Cross
© Campaign

The following is a lst of school
districts and Women’s = Institutes
which recenitly have ‘sent in'.déna-
tions 't6 the ‘Red Cross ( 0,1
also ‘corrections to previously ph

{ Rpad $12.25,
alton I:omou‘-v mum:- : mA:.
ar Springs omens: |

$6.00, Clinton’ $3,80, all

custody purporting to exist by
tue of a superior ﬂ:&f a3 "B "Xm
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Abegweit

- Last S'venlu at ‘the

et the eeventh game of'
i of the City Base-

out by a score of b to 0.

ance of ball fans present, the wea-
ther ‘was somewhat' cool and ‘the
brand of ball{although good was
somewhat listless in spots. ;
The "Anchors' were playing a
winning game from the start, ev-
ery.man on hig toes and they, suc-
ceeded in being the tirst City Lea-
gue team to go through g game
without an error. :
" Hoyt on the mound was twirl-
ing.'em over in fine shape ai d the
few gcattered hits gathered ay
‘Rovers were nicely taken care of
by the fielders. ;

The Rovers were somewhat off
color, their batting was away be-
low par and when they would get
safely on they were nearly al-
ways cut down on the paths.

Both. teams ‘were right on, edge,
the Rovers feeling it more than
the Anchors’ ‘dnd erred geyeral
times, three of which brought home.
A run. The Anghors are now on fop,
and from ‘their style of play last
evening it will be a hard proposit-
lon to wrestle their position'away
from them. {

The Rovers were the firat to go. win?

to bat, connecting for two hits but
fatled to score, the Anchors follow-
ed and filled tlie sacks but Carl-
onnell got the; laat man dawa, be-
fore an Anchor crossed the plate. |

The Rovers.in the second frame
were retired again without.a 18Core
the firet two at'first and the third
getting the umpires count, The Ai-
chors slid one ' man around the
paths, McGuigan getting, first  on
an’ error and scoring In the. samo
manner when D. Diamonds ground-

er was fumbled. '

ers_up again met their fate before
touching first, two- by the swing
out and one at firet. The Apchorg
[added one ‘run, Francis drawing a
‘ree” pdss and getting ‘home on a
wild ‘throw; ' Carbonnell. couating
for two at . firet and Williama ‘the
other oution’a;nice running.catch,
In the fourth th efirst’ two,Rov-
ers up.went down at first: and the
other missed three of- Hoyt's: hot
ones. The Anchors. once again.add-
ed .a run, Campbell. gatting; g.. hit
and scoring on Ssunder's single,
McKepnzfe accaunts: for the ; firat
out on.a long. throw in from.left
fleld to cut McGuigan off at the
plate, Carbonnell: got the next on
three strikes g
first’ caught the third out. .

/The fourth’ wae the same, thing
for the Rovers, two swinging . out
and-ohe popping
McGulgan. The’ Anchors 8ot one

first out at' first, Carbonnell gett-
ing the second on strikes and
Murley pulling -down a high one in
right ‘tield. . . D
The Rovers in'the sixth made a
bid to get some runs after the firet

THE ' c"'x ','T'T I"' :;UV&N‘ ‘GUAliD AT

 ROVERS OUT 5 70 ¢

- Light Hits The Anchors Jumped In

L.
d M!:;;'Campbell 5

There ‘was a fairly. good ‘attend-|!

the| -

;and MclInnls' peg -to| ¢}

an ‘intield fly. to. §|

‘man to second, Francis’ single, and/|
steal, Willlams accounted for. thell

B&U—An"d Driving Out

o

Second. ;
hey. Le
Riin

M. Diamond .*'. Wi aeay  Dayle
R. Field

1234567 RH.E
Rovers .......0000000.046
Anchors ... 0111020580
' BATTERIES ’
'Rovers—(Carbonnell and D. Dia-
mond.
Anchors—Hoyt and Francis.
OFFICIALS

Umpire—Jack McAleer.
Bases—Dr. Dougan.
acorer—Charles Stewart.

Score Board—Eddie Vessey.
Police Officer—Willlam McInnis,

NOTES

/A little pep by the players in the
tield by way of talking to ‘em
would put a little lite in the game.
How ebout it next time? But not
at the wrong time. )

Oply two more games of <the
Second Section left. Who will

n
Bill and Chick can eure pick the
batters. !

- BASEBALL

On Priday
of ‘this week at six o'clock Charlot-
tetown Baseball fans will be treated
o' two lively Baseball games between

In the fourth the firat_two Rov.{Uie Abegwelts and the College play-

'both teams are looking for a

oe ‘In: the Maritime play-off it will
’mu.mm see the teams in

Action ‘against one another.
yane ﬁblhg: players have been
touring the vinces and have on-

,&,met one or twa defeats out of six-

. They are snap-
&1\‘ and are:out to win every game
they play. ;

"The Abegweits have the best team
that, they have had for years and
are playing great ball, besides as

n games

and Saturday evenings|

out to make a killing on the Mari-
time Title, so it looks and ‘listens
good for the baseball fans ‘for Fri-|
dayknnd Saturday evening of this
week,

50 much so that they have very lit-
tle capital.to wark
with the other Pravinces.
want the Championship to come to|,
Charlottetown.. Do we? Yes we do,
wellin that.case the  boys  will be
looking, for a little encouragement| iy
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MIGHTY J o
As The Sea |
IN THRILLS

. Wreck, he rescued the

. & girl of rare and
Into his Jife she
such as he had
sible, stirring adventure,
table thrills!

sole survivor—

unforget-

with - v ? 2
LARS HANSON
PAULINE STARKE

MARCELINE DAY
mnssm'gmmcn

It Grips! It Thrills!
! It Amazes!

ADVENTURE THAT BREATHES
THE SALT TANG OF THE SEA

NEWS — REVIEW
ORCHESTRA

A Sea Thriller You )

Out of a terrific storm and ship- i

intriguing beauty! }
\brought romance
never dreamed pos-

¥

The Abegweits in thelr home

games this season have met with Seg?;‘;%‘;r z‘:;’pe"“ on , Tuesday,lge ionces. sanitary towels, sani-
hard luck, the weather preventing'a Many graduates of last terni'are|S8intary . drinking  cups. irjeteep.:
large turn out of fans to the games, : Everything  to  safeguard  the °"

no

on for games

on Friday  and Saturday. evenings community.

’("Unibn Commercial

,l’actlpn to, their employejs.: F)
Already a number of applications
©lare on file.

term. | :
The succesf. of-the v.oed

T Tt 7
Moran will be opened thig tepsm, «
The Unjon - Commerofaliolldge
¢lass rooms are among e finest
in Canada. Heated with Hot avater,
hardwood*\floors, with specfal ofl
treatment for dust, all médern.con- |

College Note

W _in positions and giving satis- health of the students

1 Write ‘tovday :for: full information 7

{and get. on. the road:to suevess, Yy
e rd

Everything points’ 1o
large attendance this = coming
¥ Mrs. Johes gave what is cilleq

g f
WETYWhitemE¥ephant - PRrty, ¥4 that s,
Biness 'everybady was: to bring’ Soféthing' ot"?

little use, and yet too useful to be

meets the wants of the- b

two up had beed
Diamond at first, Mclnnis. drove
out a two bagger and stole: ithird,
Willlams , drew & pass to first);
Haing to S, Diamona  at
first who retired the side 8core-
legs. The Anchors 8ot two runa:dn
their turn up. After the first two
battere had taken three eachfrom
Carbonnell, S8aunders drew first on

an error, 8. Diamond singled ‘and|J}

Hoyt slammed . the pill for a two

ulond come' romping home. : Fran-
cis got on the'  sacks, Carbonnell
cutting M. Diamond off at Tirst.

In the seventh McKenzfe 8ot on
by way of a hit Btealing second
Ahd third and was cut-down at the|
home | plate - by. McGuigan, . Doyle
Eotting first on' a fleiders choice
and "i:'“ caught at second by
Francls, Blanchara failed to get on
and the game was calted by the
m:;e. :l:ll: tlhe Anchore  gltting

tty on the long en
8core. Summary. o gmlbniod bt

Anchors b,

Hits~H
single; M.
‘Diamond,

Meu
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money

being able to clout hard, they havejand they promise you your monies| Civil Servi - dhag ;
) \ f ) cp classes  undér ilie{th .' {
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they_ lqst, your grocer is authorised to _é'ivé 'fré'é
‘ ful Bread Knife (regulation size 12 imchesmlength) toriv  d o O
- i ' each person wfio purchaé&s a 98 potihd »
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back if not satisfactory in every

»-or in fact

S

>

. “‘.’b‘.l .J.l‘ .
REGAL .

bag 'o.

Ay r

QI il o i o 3" s S ATNKTRH e Skl undr Sy ¥ |
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” o very best flour milléd in Caha(ia, at the _m%rkgt pﬁc?mw:-,,. ,, ‘ ,
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