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PRODUCE

| MONTREAL, May 8.—Yestarday's
pivances were maintained today “on
the Montreal produce and dairy mar-
Yets. A slightly fipmer undsrbie de-

nir

fIVERPOOL

516, good middling 476,
dling 466, middling 461

dling 456, low middling
dinary

American.

Spot closed quiet. Middling 675,

Cotton spot moderate business done.
Prices 4 ponts hgher American mid-
dling . falr 561, strict good middling
strict mid-
trict low mid-

6, strict or-
426, good ordinary 398, re.
ceipts . were 1,000 bales- including. 400

I” 'MONTREAL,-Miy .3.—Lacking any-

til  tomorrow, Prices locally were list-
ed at 3.80 for fine granulated and
ed it was only for nearby require-
ments,

- Accordiing to a prominent sugar ec-
onomist here the consuetption of re-
fined sugar in the United Stetes for
tia first three months of this year
wasg estimated at 1,190,153 tons, against
1215470 tons for the same time last
year,

while there was a fair enquiry rnpnrt-‘

Mining Exchange

TORONTO, May ).—Mining sales
close:
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TRAFFIO EARNINGS
—

MONTRBAT, May 8.—Traffic earn-
Inga of the Canadian Pacific Railway
for the week ended April 30, 1932, were

=1in this Province are domestic ani-

23! gave recognition to the fact that

Black, cross or patch foxes es-
caped from ranches are domestic
animals and are to be regarded leg-
ally as such if caught running at
large in the Province. This, in ef-
fect, was the decision reached in
the appeal case of Herman A. Eb-
ers, plaintiff, vs. Gay MacEachern,
defendant in which a jury verdict
given previously in the Supreme

senault and Saunders. A verdict
for the pl=*nfiff for $50 was sug-
gested by the appeal judges, or,

this verdict, & new trial on the
question of damages for the defend-
ant having shot a fox escaped from
the ranch of the plaintiff.

The fact that Prince Edward Is-

and perhaps the only place in the

ferred to in the judgments.
Counsel in the case were Mr. Gil-
bert Gaudet, K.C., for plaintiff ‘and
Mr. Donald MacKinnon, K.C., for
defendant.
The judgments of the Appeal
Judges were given as follows:

MR. JUSTICE ARSENAULT
This is an action for  damages |2
tried at the last session of this
Court before the learned Chief Jus-
tice and a jury. The action was for
the wrongful killing of.a fox be-
longing to the plaintiff which es-
caped from the ranch of Frank Mc-
Kay where said fox -was being
ranched by the plaintiff and which
was shot by the defendant.

The only question left to the jury
by the learned Chief Justice was to
find .. the value of:the fox -.and,
whether through 'a misunderstand-
ing of their duty-or- through per-
versity, the jury: found’that‘ the
fox was of ‘no valué; wnloy g

This application 15 that' thé 'ver-
dict of the jury be set aside or in
the alternative that judgment be
entered for the plaintiff for the
amount claimed on the grounds set
out in the application.

The questions for consideration '
in this case are two-fold. First, are !
silver or black foxes domestic ani-
mals in this Province? Second, if
this is answered in the affirmative
was the jury justified in finding
that the fox shot by the defendant
was of no value? The substantial
question reserved by the learned
trial Judge for the consideration of
this Court is whethc® ranched foxes
¥
mals and therefore within the pro-
visions of the Domestic Animals
Act.

Silver and black foxes have been
bred in captivity in this Province
for many years. Originally no "dou,bt_'
wild foxes were captured and held.
in captivity but for a period ex-
tending back twenty-five years or
more such has not been the case
and foxes now ranched are foxes
which have been bred in captivity
for generations past.

It is a matter of common know-
ledge  that a great many farmers
own ranches and are breeding foxes
and that foxes have become just as
much part of a farmer's livestock
as his cattle, sheep and pigs. Fox
shows and exhibitions are each year
held in this Province and other
parts of Canada and at live stock
fairs. The Live Stock Branch at
Ottawa keeps books _of pedigreed
foxes in the same way as it does for {
cattle, sheep and horses.

ss| 88 domestic animals and in class- ! Frank McKay,
Frank McKay, like many other
farmers in this Province, was en-
gaged in the breeding and raising
of silver black foxes for nine years
in his ranch, The fox in question
was & ranch bred fox. I have no
doubt that this fox was the progeny
of foxes bred in captivity for a great
many years.
pen and was at large for several
days.

ing them among the domestic ani-
mal the Legislature in 1919 only

they were then considered as parb
of the domestic  live stock of
the Province. There is nothing in
any Act that makes the dog or cat
8 domestic animal, they are con-~
sidered such because they have be-
come subservient to the use of man
and so the fox has now been made

silver and black foxes have long
been recognized as part of the live
stock of the Province and have been
s0 classed and the Legislature has

but given legal acknowledgment to
the fact by incorporating them
along with horses sheep and poul-
try and subjecting them to the pro-
visions of the Domestic Animals
Act. Such being the case, a person
has no more right to shoot or kill

in this Province than he would
have to shoot or kill any other do-
mestic animal,

tion. Was the jury justified in find-
ing that the fox was of no value
to the plaintiff? If a horse or cow
or dog were killed without justifica-
tion, the damages sustained would
not be measured by the value of the
animal after it.is dead but by its
value alive. The measure of dam-
ages in this case was the value of
the fox alive as a domestic animal
at large.

fact that the animal is at large and
there is a possibility of expenses in
connection with its capture, the
damages should not be the full
value of the fox in the ranch, and
I am of opinion that the Judge's! 80ats, 'pigs, "poultry, cats, dogs,
charge in this respect was right; ' 2nd all other animals which by
and so in estimating the amount
the defendant should pay this is a
matter that can well be taken into
consideration.

the person who had it so confined
loses his property in it. How can it
be said that a fox which gets out
of its ranch and wanders out re-
gains its freedom? For an animal
to regain its freedom it is necessary
that it should have once been free
and then held in captivity and if it
then escapes it can be said to have
regained its freedom. The fox in
question and in fact ranched foxes
in the Province generally never had
any freedom to regain, They and
thelr parents for generations back |
have been bred in captivity as have |
other animals, It is true that they
are confined by their owners but
50 are horses,
hogs,—perhaps to a
but nevertheless they are all sub-
Ject to a certain degree of confine-
ment and restraint.

cattle, sheep and
lesser degree

The pertinent point here is that

silver black, cross or patch fox

We now come to the second ques-

value of the fox as a live animal.

| decision of the Court being that

Escaped Foxes Declared
To Be Domestic Animals

Jury Verdict Set Aside In In teresting Appeal Case
Before The Supreme CourtIn Which 1919 Amend-
mentTo Domestic Animals Statute,
islative Annals, IsCited As A uthority For Decision. |

UniqueInLeg-

. |
the hen house and the defendant'

it may happen that the habits
shall be sometimes tamed and
confined by the art and industry .
of man., Such as are deer in a
park, rabbit or hares in an en-
closed warren, doves in a dove-
house, pheasants or partridges in
a mew, hawks that are fed and
commanded by their owner, and
fish in a private pond or in tanks.
These are no longer the property
of a man, than while they cone
tinue in his keepifig or actual
possession; but if at any time
they regain their natural liberty,
his  property instantly ceases;
unless they have animus rever-
tendi, which is only to be known
by their usual custom of return-
ing.”
It would also appear from Black-

shot him. The plaintiff clalms the stone that all animals were origin-
"ally wild. If, therefore, horses, cat-

The action was tried at the last tle, etc., were at one time wild ani-
January sitting of this'Court before als and are now known to be do=
the learned Chief Justice and he; mestic or tame animals, this change
charged -the jury as follows: must have taken place when they

“The whole question for you to
decide is narrowed down to one. 1
You are to fix the value of the
fox. The rest of the questions
involved in determining whether
it will have to be ultimately paid
or not are questions of law
which will be considered later.

“It is only in the event of the

according to law the defendant is
bound to paya price for this fox

that your verdict will come into
effect.”

The jury returned a verdict of no
value for the fox.

The plaintiff on the 26th day of
January, 1932, gave the defendant
a notice of motion to have the ver-
dict given herein set aside and a
new trial had between the parties,
or in the alternative that judgment
be entered for the plaintiff for the
amount claimed together with the
costs of the action or for an order
that the defendant pay to the
plaintiff the costs of and occasioned
by the motion of such other order
as may seem just, upon the follow-
ing grounds:

1. That the verdict was contrary
to the evidence.

2, That the verdict was contrary
to the evidence and to the direction
of the learned trial Judge and per-
verse.

3. That the verdict was against
the evidence and against the weight
of evidence.

4. That the verdict was contrary
to law.

" Authorities  Cited

Lord Halsbury in his Laws of

True- it is that, idering ‘the

!
In view of the fact that this,

Court holds that a ranched fox in.
this Province is & domestic animal | rabbits, game of all kinds, rooks,
and that the defendant does ot
deny that the fox in question was
an escaped fox and that he shot it,

am of opinion that the plalxmfrI

is entitled to a verdict and the ver- |
dict should be for a reasonable
amount.

The jury found that the fox was:

of no value. We think this verdict
catinot” stand and in the circum=-
stances, unless the defendant sub-
mits to have this verdict changed
to & verdict for $50.00 and costs'
and the plaintiff agrees to accept’
this amount, there will be an order
for a newtrial to assess damages|
only with costs to the plamtiff of |
the first trial and of this applica-|
tion,
ment to this change,
will be an order for judgment for
the plaintiff for.$50.00 and costs of
the trial and of this application. I

Should there be an agree-
then there

MR. JUSTICE SAUNDERS

This action was brought to re-

cover the value of a silver black fox
shot and killed by the defendant
In fact,! on his farm premises. The plaintiff
foxes have commonly been regard- | owned a pair of silver black foxes.
ed in this Province for many years 'and had them ranched with one,

of East Royalty.

It escaped from its

The defendant about this

 sects.”

to serve such like purposes.

Not & “Wild Animal”

time had lost some of his poultry.
He saw every evidence of these hav-
ing been killed by some animal, as;

| preparations offered to the public.

feathers and blood were

strewn'

'no- one

i
“What,” asks an inquisitive young

coast and . all ocountry ~merchants|lady, “Is the most popular color for
4] keep 1t for sale, 8o, being easily pro- | & bride?” \

ble and extremély moderate in
should be without @ these matters, but we should pre-

Voot ot~

We may be a little particular in

‘F\\vh.m sk

It has been urged that the fox is
ferae naturae, a wild animal, and
that it can only be considered the

property. of the Individual so long sce the fox kill any. The fox came
85 1t is ket in confinement by him
and that once it regains its freedom

over the snow. He believed it was;
the plaintifi’s fox that did the kill-
ilng, although as a fact he did not,

to the defendant’s a little after!
| dngk_and_went_right._straight_ for{

{ found at lberty which are there-

England, . VoL 1,:p. 365, par. 796,
says: ; .

“The .common law follows the
civil law in classifying animals in
two-divisions, as follows:

(1) Domestic or tame. This
class Includes cattle, horses, sheep,

habit or training live in associa-
tion with man, .

(2) Wild (ferae naturae) and
not classified as domestic or
tame. This class includes not
only lions, tigers, eagles and oth-
ers of an undoubted savage na-
ture but also deer, foxes, hares,

| seldom were found wandering at

arge and when released from con-

finement had the animus revertendi
owing to their association with
man, or by his industry have been
subjected to his will and have no
disposition to escape his dominion.

Question In Issue

The question now is, are foxes

domestic or tame animals.

Iam convinced beyond doubt that

foxes in this Province, owing to the
fact that they have been bred in
captivity for many years and have
received exceptional care and at-
tention, have greatly changed in ~
their habits and disposition. I am
far from saying that when released
they have the animus revertendi or _
that they would have no disposition .

to escape the owner's dominion. I
am equally convinced, however,
that the legislators of our Pro-
vince believed their habits and dis-
position have so completely chang-

ed as domestic or tame animals.
We have in this Province an Act

known as “The Domestic Animals

Act,” passed in the year 1888. This

within the Province. It has no re-

what are generally known and de-
scribed as animals ferae naturae;
it might very well have been called
“The Tame Animals Act.”

‘When this Act “was passed no
such industry was known in this
Province as the fox industry. It is
true that a few pioneer fox men
were then engaged iIn raising and
breeding foxes. The year 1910 was
the beginning of the breeding and
raising of foxes in captivity on a
large scale. It soon spread to great
proportions. It is well known that
in the years 1912 and 1913 fabulous

In fact all foxes were highly prized

foxes were then to %e found run-

e T

ed and altered as to be now regard- “

Act is intended to regulate the run- .
ning at large of tame animaly

lation whatever to wild animals or ~

prices were paid for silver foxes. '

and valued and it is reasonably .-
safe to conclude that few, if any, .

ning at large in our province, ©

It is ' also reasonably safe to *
pigeons, Wild fowl and the like, |Conclude that since the year =«
and all fishes, reptiles and in- |1910 practically all foxes in ..

In _Kenf's Commentaries on
American Law, Blackstone series,
vol. 2, p. 348, it is said:

“Animals ferae naturae, so long
as they are reclaimed by the art
and power of man, are also the
subject of a-quallfied property;
but when they return to their
natural liberty and ferocity, with-
out the animus revertendi, the
property in them ceases. . . If an
animal - belongs to the class of
tame animals, . . he is then
clearly a subject of absolute
property; but if he belongs to the
class of animals which are wild
by nature and owe all their tem-
porary docility to the discipline of
man, such as deer and several
kinds of fowl, then the animal
is a subject of qualified property,
and which cortinués so long as
the tameness and dominion re-
main.”

And he sums up by saying (p,
349):

“The common law has wisely
avoided all parplexing questions
and refinements. , . . and has
adopted the test laid down by
Puffendorf, by referring the
question, whether the animal be
wild or tame, to our knowledge
of his habits, derived from fact
and experience.”

Blackstone says (vol. 2, p. 391):

“A qualified property may sub-
sist in animals ferae naturae per
industriam hominis; by a man‘s
reclaiming them - and making
them tame by art, industry and
education; or by so confining
them within his own immediate !
power that they cannot cscape
and use their natural libsriy.
And, referring to theories and
arguments that all animals were
originally or instinctively wild, he
says (pp. 391, 392):

“Our law apprehends the most
obvious distinction to be, between
such animals as we generally see
tame, and are thereiore seldom, if
ever, found wandering at large,
which it calls domitae naturae;
and such creatures es are usually

bred in captivity. It is well known

at a very great expense and that
many thousands of foxes have been
raised in-captivity. The Island has

of the fox industry. We have here
the head office of the Canadian

Fox Breeders Station. It is well

the chief live stock of many farm-
ers. Foxes are handled with great-
er care and given much more at-
tention than any other of the live
stock on the farm, due to the fact
that they are so valuable and have
proved to be so profitable.

now being exhibited at a great
many shows and exhibitions.

1888 Statute

position became so  completely
changed that in the year 1919 they
were regarded by the fox breeders
as tame or domestic animals and
the legisiators of our Province in

estic Animals Act.” The Act of
1888 is as follows:
1. This Act may be cited as
“The Domestic An*’als Act.” {
2. In this Act unless the conw |
text otherwise requires: Il
(a) The expression “animal”,
except in the second part of this
Act, means and includes horses,
neat cattle, shwep, swine, turkeys,
geese and all other domestic fowl.
(b) The expression “animal” in

and includes a stallion, bull, ram
or boar pig.

fore supposed to be more em-
phatically ferae naturae, though

(Contined. on. Page- M)

known that for years foxes have _‘
been regarded in this Province as”

this Province have been raised and

that hundreds of fox ranches have ™
been bulilt throughout the Province -

for years been known as the home

Wational Fox Breeders Association -
and the Dominion Experimenta] ,

All -
foxes are now registered and pedis .
grees carefully kept and they are

Afler many years of confinement ;
and breeding their habits and dis-

1019 included them in “The Doms.

;

the second part of this Act means




