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Following Is the full text of the
Judgment given by Judge Inman in
{he Extradition case of the Com-

Jor Clark, tried recently 'at Bum-
merside, upon which an order Ior ex-
jradition was made.

(The warrant in thscase was the |
Arst extradition warrant to be sign~
ed by President Hoover since his el-
ection to office.)

This is an applcation from the
Commonwealth of Massachusetts
seéking Extradition of Major Clark on
the charge of non-support of his wife
Jennie Clark and his minor chilg,
David Clark at Cambridge, Masso«
chusetts.

Information was laid by the chief
pf police of Summerside and a War-
rant issued for the defsndant.

At the close of the hearing the pro-
secution abandoned the charge in
regard to the non-support of the
wife, but claimed Extradition ' as
rgainst the accused in regard to non-
suppofNof the minor child.

The #roceedings herein are under
the Extradition Act, Revised Statutes
pf Canada 1927 ©wp. 37. - Section
three of the said Act together the
Harvey Curzon Treaty of 1922 (R. S.
C. 1923 p. XX, XXI) and the publi-
cation of the latter Treaty in the
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Text Of Judgment

- “In Extradition €ase
Tried ‘At Summer.

monwealth of Massachusetts vs, Ma- |

| stancesy ;mih“duri.ﬁl Tha=Pudt your |

S

side

child have uveda;‘ m,nmee guw’
ing thé )ut pb) lmonths during, vh’lch
time he J‘;?d 4:6%1)1-,3@&0 hoth
wa, Jrhat’ the -son’ David
is.living -with Mmother 'I'hqt both ;.
of thém .an’ip yeryHleedy -oficun- |

both Navg® ceiying-id ‘from
| Cambridge - pubﬂ’ Are, 3, cliarit- |
‘able instity fed W the
puplle 6¥:th

she received $5.00 a week cash from
this institution for herself and child,
and ‘also Juer groceries; That he
kpows»dds of his pgrsonal knowledge,
as he has ~gn en orgers personally for
Mrs. Clark" fof’ afdin this institue
tion. That Mrs. Clark and son have
also during the "rnst,‘\ear received
aid from Cambridge Welfare Union®
which is another charltnbm institu="
tion” in Cﬂm’gxdgg‘ and which- has.
given olothing to':both?.the. mother
and child during the past year. That
previotisly toshis leanng Caprridga
accused ‘Tad’ been driesfed o “ane
other charge of non-support ot his |
wife. That -he knéw that“accused anas
Jennfe Clark had ved tegéther: ab'|

i1had referred *to' coverséd” neglecdt * of
minor children while Section 1 of |

,palk:e !o:cg of Cambridge and that
:o!"'ﬁ\é P \_.mue.tuuﬁng ‘“the past nine years he Fod

o ing-personally handled cages of this

the act covergd both wife or child-
ren, that Section 2 of the Act cov-
ered children along.

‘Thet the exact words of the law is
“ynreasonably neglects or refuses.”
ouecuon Tak

,l‘-‘

Gopnael for the lccuseddtook the] '

‘objestion that
ﬁ competent

fohn M. Ackerly was
‘prove the foreign

his. qualigeation in
sajd; *lmea stated as Yotlows:
iTtiat’ he Had been 23 Yhrs on the

done all the police Court work for
Cambridge Publjc Wi fare, & cha.r-
itable organization in %of the poor.

That he conducts the aases of deser-|

tion of wife and children’ in this
Court. And tHak he has been in the
matrimonlal Buréau of the Police
dop-rhwnt there for" nﬁ:hyeua and
‘that hé'is in charge o! e Depart-
ment &f Domestic Remg::a in Po-
lice Court and in all e Courts.
That
many such cases from start to finish
and was well aoqualﬁté’d with the'
laWw of non-Support ot wife and child
having read it many times and hay-

kind; for nine' years.

expert As to |
,.regard the

had’ personally handled”

man and wife, That- in fegard to the'! A person to7prove the foreign law
extradition cHargs herein he knevi"ﬁ’m““ satisfy’the court as to his com-
that Jehnie Clark -had gone«hbefore { Petency. and, knowledge and he is
a Grand Jury at: €ambridge, Mass; ,-tben allowed {0 give evidence of such
charging “the' accused With* non-sup | taw. §-am - satisfied that the sald

Canada Gazette (Extra) of 14 Oc- |
tober 1922 form the foundation upon |
which Extraditlon proceedings herein |
are based.

3. Section fhree s as follows:

In the case of any foreign s
with which .there is an extradition
arrangement, this Part shall apply
during the continuance of such ar-
rangement; but no provision of this
Part, which is inconsistent with any
of the térms of the arragement, shall
have effect to contravene the ar-
rangement; and this Part shall be so
read and construed as to provide for
the execution of the arrangement.

The words of the Treaty covering
the offence herein are as follows:
“Wilful desertion or wilful non-sup-
port of minor or dependent children.

Procedure

" ‘The procedure as to the hearing
of the case is governed by Section 13
of the said act’ which provides that
,8ubject to the provisions of the said
act the Judge shall hear the case in
the same manner as nearly as may
be as if the person charged were
brought before a Justice of the Peace
on s Preliminary Hearing for an in-
dictable offence.

By. subsection (b) of Section 2 of
the Extradition Act *“A Fugitive”

' means “a person being or suspected
of being in Canada who is accused
or convicted of an extradition crime
committed: within the jurisdiction of
any foreign. state.”

By sub-segtion (b) of Section 18 of
sald Act 1. movlded “in the case of
a lugmve accused of an exhradltlon
crime, it such evidence is produced
as would,} according to the law of
Canada, subject to the provisions of
this Part,! justify his committal for
trial, if tm.,;xhne had been commit=
ted in Canad#; the judge shall issue
his' warrant for the committal of the
fugitive to the nearest convenient
prison there to remain until surren-
dered to the foreign state, or dis-
chargd according te law.

2. “If ‘such evidence is not produc-
ed the judge shall order him to, be
discharged.”

Inspector Ackerly’s Testimony

John M. Ackerly, Police Inspector
of Cambridge Mass., testified as. fol-
lows: That he lives in Cambridge,
Massachusetts, Knows the accused
Major Clark,. and identified him in
Court as |the person for whom ex-
tradition is ‘sought herein. That the
accused left’ Cambridge | the latter
part of April 1928. He kuew the wife
of ‘the accused,” Jennie Olark and
thelr son' David Clark. That the ac-
' cused has lived In Cambridge for
years. THe child David is about 9
years old. That the said wife and

- Weali and Run Down
Didw’'t Want to Eat
Cmﬂd Not Sleep |
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port of herSélt and' ‘soR David; and |Witness: ds* isufficfently conversent:: -

| or minor child or desert or abandon

| that as ‘a “Yedult “fhe'* aftd ‘Grahd
UJury had brought : down' eh indict-
{ ment, in the, Superior Court* of Mas-
sachusetts -against”4he accuséd cons |*

tate taining. six: esunts. That in connec- | {Ed 388;-Taglor on evidence 10th Ed.
‘VpL 2 Sec. .1425. In further proof of

| tion with' = the said.! progeedings he
carried the indictment front the Dis=
rtiet Attorney Clark’s Office to the
Grand Jury Room: A aopy.-©of; the,
said indictment was produced before
me duly duthénticated:ahd c‘ontaln-
ed six counts'as follows:
1. Non-support of * wife,
Clark.

2. Desertlon. of: wife," JAnhlo« Clark.
3. Abandonmg wife Jennle Clark,
leaving her ®' burden on the pﬁbhc
4. Unreasonably neglecting to pro-
vide for the support of his minor
child David Clark.

5. Unr easonably neglecting to pro-
vide for the support of ccrbain minor
children named David Claik!'

am

Jennie

vide ‘for the support of his minor
child namell David Clark did aban-
don and leave sald minor child in
danger of becommg a burden on the
public.

This ihdictment’ was found by a
Grdnd Jury of the County of Middle-
sex, Mass, on the first Monday of
November 1928 and ‘in pursuanoe of
said indictment a Warrant was is-
sued thereon out of the Superior
Courf of Masschusetts to apprehend |
the Aggused; @ iqopy of which War-
rant has been.duly proved before me.

Ghnrge in Waﬁant

The chargé In the Wmne coy-
ers' in a general way thQ six counts
in ‘the indictment. There is also at-
tached to the copy of the said in-
dictment an affidavit bof the said
Jennie Clark stating th.iW she is the
wile of Major Clar¥ who!stands‘H-
dicted in  Massachisetts for non-
support of herself and mlnor enlid,
That she was, married ‘to achused‘
12th Januiy ‘1910, and ‘that he is
the father of their nine year old boy
David. That she has not received
any support fromr sccused fer,:her-
self or sald minor .chjld since .15th
May; 1928 and that she and said
child were recelying aid from. Csm-
bridge Public ‘Weltare.

In anothé¥ &Nfiavit’ ‘filed hidtein
she states, ' that- witen ; ncoused deft
Cambridge, °(,M , in May, 1938 he
was furnished Lh funds to cover
all expefises, “ifeluding " his‘votdrr.
That after hecdeft<in May: 1028 shd
did .not heax; from. . bim . for. twe
months, when he sent a letter en-
closttig’ $200 "afd Yo' Reating” trom
himsherwrote bimastating - she*emsd
in destit tute, qup,staw,\es and,obl
ed to work in order to supply, her-
helf and child Wwith the nefasaties]by
of life, Tha[r, gug ;gt;er w.u y{{gge
to him ad
E. 1..Islind W Mdm MW
furnished heg n, | Aecuesdis’ lebers
That she received no reply to this,
nor has the same been returned to
(fer from the post office, and that
she has pot heard from him since.

*ﬂ, Ial {@mm abaqfﬁm Ap-f
19290 b
The %&ign""&w don the lm{jecl

| matter of the. cHatgs Befeth “was
| proved by John M. Ackerly who de-
posed that in the Commonwealth
‘of Massachusetts it is a crime for a
father to fail to provide for his wife

them and leave them without funds
to become a chlrge on the publio,
That it is & 't '4

ute law of '
le’ by, 300-0‘:“ . QN Nl"l
imphorinent, m"?

lnwuinfomnowmdhumm
force continuously during the past

authlrity for - the ,proposition that’

6. Being under a legal duty to pro- e

admissable in evidence. Reference to

| Seugin (1921) 39 CCC 113 both of

‘Section 28 'of the Canada Evidencs

point has been cited and in the ab-

én, On'he chirge (fofm no20-of the
Udmlnal Code) being read to'the Ac-

was 'sworn. The. prosecuting attorney

'evidence save as to the defences

with this branch ‘of the law of Mas-
. sachusetts, to,give evidence thereof
whethep he be called an “expert” or
“peritus. yirtute :officil” Phipson 6th

the foreign law.there is the case of
re Deering (1915) 23 D. L. R. 818
cited by the Attorpey for the com-
monwealth of Massachusetts as an

the foreign ;law might be inferred or
presumed from the indictment for
the offence being found in the for-
elgn state. This case was decided by
the full bench of the Supreme Court
of Nova Scotia.

The attorney for the accused, how-
ever,~points out that in the case of
in Re Wagner (1028) ¢ DLR. 615

the Deering case on this particular
point, <+ =° ;
' Judge's’ Ruling

* The  Jearned Judge held' that no
inference could beé drawn or pre-
sumption arise from a document not

the last paragraph of the judgment
in the Wagner case shows that when
it was written the Judge's attention
had not been dirécted to the ‘cases|
of Re Goodman (1916) 28 D.L.R. 197;
26 CCC 84; affirmed in 20 DLR.
725; 26 C.C.C. 264 and Ecrement v.

which cases decide that in Extradi-
tion" proceedings: a foreign . indict-
‘ment s receivabl¢ in evidence under

Act. The Deerinig casé Was followed
in: :Brltuh Columbia in N. ¥, V. Is-
raelowitz 29 C.C.C. 323.

No decision of our Courts on this

m&ao of ‘binding suthorify I reghrd
the ‘Deering case as & precedent to
which due recognition should be giv-

cused he stated he would (lve evi-
dence on his own behalf.
The prisoner came to the box and

objeoted ,to the accused’s giving any

mentloned in Section ‘16 of ‘the Ex~
tradition Act which mentions - two.
‘detences avaifable ‘namely: That the
pffence jcharged is of a political nat-
ure or, that, the offence charged is not
‘an extradition ‘crime: «. citing : Ecre-
ment'¥s. Seugin 39 CGC 125; U. 8, v.
Webber 20.0CC at p. 5; mdmﬁu-
neberg 28.Man L. R. at p. 450. On
the ‘other hund in Crankshaw's Cri-
‘ithal- ‘Code (1924).. pt, p. 1371 4% 18
[stated: on the authomy of ¥ Ford and
.20 DLR.’80 thkt the~judge |
must § %iear any* etidenoe”: qroduced|
e “accuttd) seainst the. charge:
'mm is also & dictum, oz the chief
‘1 Justite_of the - “Suptete ' Codrt of
L&htiada in .Buek v: The'Xing.as S
©3R. at p,;135.4q, theeffect that in
an Extradition case the accused at
the hearing has the right to adduce
evidence on his own behalf. Inas-
much as the authorities cited were
'ln apﬂent ~gopflict, T auowed th
of the .dccuud mbpect. to
rﬁr ‘Catnpbeils, objectipn. . In briet
‘the pHdoneritestifiedrs. Zf.ﬂllb'ﬂ- :
That he was born in Hamilton in
Prince Fdward Island i n1885, that
he is a Carpenter by trade and went
to United States about 16 years ago
where he has lived ever since. He
was married twice. His first wife died
|in 1014, He had one boy by the first
. Then in 1020 he again
is]married to which union there was
oty , 8 . ¢hild David, who is now
abott § yéars of age. At bis trate
he urmd $880 a day and during
the year prior to his coming to
Prince Edward Island he had fairly

m ﬂb&l’.

22 of

year, P
On bel d this 258 de-
,nc::q, that

O'Hearn Co. Ct. J. refused to follow |’
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at Cambridge. That about a year

ago he came to Prince Edward Isl-
and with the remains of his mother
for burial having a return ticket and
intending to" feturn to Massachu-

.setts. That on his return to the

United States he was stopped by the
Immigration authorities because he
‘had not complied with certain im-
migration regulations. The payment
to re-enter United States would cost
him about $8.00 for head tax plus
$10.00 expenses and not having the
‘money on his person and being un-
able oonvenleu: to procure it he re-
furied to' Prince’ Edward Island.
'That' oh’attenipting: to reenter Unit-
el States he had told the authorities
that ‘he was going home to Cam-
hﬂdga mc he did not come to
Prince ‘Edward Island with the In-
tention ‘of temdining here but in-
tended to return and intends to re-
turn to the United States. The ac-
cused. went into full detall of what
he did during the past year, He sald

'n‘n.’_‘w difficulty in getiing work

the money he was able-to

wite and child was $14.00,
his clothes and working
are stil in, United /States, he
never having m&’terim He de-

E

46 Tesue:
The q that now arises fs

continuous employment. That he and

what éffect, it any, can I give to the

quiry such as that before me. In pre-
liminary inquiries under the Crim-
inal Code which procedure governs
that of the present case it is open to
the accused if he so wishes, to go in-
to his full defence before the Magis-
trate but the lattter cannot try the
case nor weigh evidence as between
the partles. It is for the Magistrate
to consider whether or not a prima
facie case has been made out and if
such has been done it is his duty
to send the case up to the Supreme
Court. Such is also the law in regard
to Extradition proceedings.

The accused deposed to having
sent his wife money on several oc-
caslons while her oath is that he sent
her money only ,she says, once, She
states she wrote him stating that
she was in destitute circumstances
while the accused says that he never
received such letter. Here we have
conflicting testimony which is a
‘matter which should be left to a
Jury. From the evidence of the ac-
cused 1t would appear to me that he
Is ‘domiclled in the United States in
a8 much as he left that Country
with the intention of returning and
intends to return yet. On his way
back to Cambridge he told the Im-
migration officers at the border that
he was going home to Cambridge and
his actions in not sending for his
clothes nof hi8 working %ools are
cempatable with his testimony of his
intention to return, = The accused
claims that he was not allowed to re-
enter United States. The Mplng of
thé accused ‘was a result of the lat-
ter's falling to comply with an im-

other papers which would prebably
cost $18.00 in all. All this is raised by
way of defence and whether the
same is & valid defence at law or not
is not my province to determine, in
a preliminary hearing such as this
ander the Extradition Act. In the
case of Re Latimer 10 CCC 244
(being extradition proceedings) Bift-
on C. J. at p. 247 says:

“This constitutes the evidence that |
has been adduced hefore this Court;
and the question thén arises as to
my duty under the circumstances as

stated, this is in no manner a trial
of the accused. He may bé innocent
or guilty of the offefice of which he
is charged. The duty that is laid
upon me is to consider as to wheth#+
er the evidence that has been ad~
duced in the absence of contradic-
tlon would be such as to justify a
magistrate in a similar case under
our law committing him for the pur-
pose of standing his trial. Practical-

It in & trial with thé Judge and4
Jury there was such. evidence that
the Judge would not be justified in

Jury.” In Habeas Corpus proceedings
in Ecrement v Seguin (Supra) at. p.
128 Lamothe, CJ, says “We have no
numbmy t6 ‘Yeview, revise or re-
verse their finding, nor did the extra-

dition commissioner ‘have any guch
right or” authority, ‘It. s not a ques~
tlon of guilt or nnocence but to
say if a prima facfe.case is made out
which_sccording 't6°the law of Cans
m,»waum Justify the potltlomﬂ

migration regulation of the United
States. He had not on his person sul-

E.th«wuo%mlnmm:om m«yp.wuwﬁﬁ
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Mm:::mﬁm head tax and’

mm:m-mnummm
been committed in_ Canada. These

are all matters wu m'mm and |

determined on the trial vefore a pe-
tit jury.” See also judgment of Mar-
tin acting C.J. in Grossberg v Cho-
quet (1823) 3 D.L.R. 252 at p 260, and
that of Wallace, Extradition Judge

shown by this evidence. As has been |

ly it amounts to the same thing as|

withdrawing - the--case from they- -

wi

b
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WONDERFUL
MIXER.

In U.S. v. Webber 20 CCC p. ¥ 4 ands.
Also Te Rosenberg 28 Man. L. R. 30,
In Clarke on Extradition the law ¥
thus stated at p 3¢

(Continued on Page 11)
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