‘Boy's
Oil Tanned
Mocassins

$1.85

Boys, we have all
sizes in these first
class moccasins, and
your know how com-
fortable they are,
some of these are the
tall ones but most of
them are regular
height, the sizes run
from size one in boys
.to size 11 in mens, all
at $1.85.

Small boys 11 to 13
only $1.50

By Mail Post
*  Free
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Alley & Co.
Limited

Charlottetown, P.E.I.
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Austria will hold its next interna-
tional fair at Vienna in March.

peru is considering the increase of
its gasoline consumption tax.

Italy now has 113,000 miles of im-
proved roads.

Pickles grown ' in America are be<
coming popular in China,
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“peerless” English
Fox Netting

All sizes in stock. Every roll guar
anteed, Sold in Summerside by
B. 4. Raynor,

THE ROGERS
HARDWARE CO,,
LIMITED.
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{ Insidious
Eye Strain

p——

vﬁ?d?ly use ¢this' adjective ad-
Sefferers from  Eyestrain
may have perfect vision and
therefore do mot suspect the
presence of any eye defect.
The motive power  of the
Entire human organism I8
Nerve Energy. i
Normal eyes, it 15 computed.
. utilize about 20% ot this
Nerve £nergy, but when Eye-:
strain Is ’:rr:ilmt, a much
Iarger proj on Is required.
Hence defective eyes, throngh
thelr consumption of an ex-
cessive amount’ of Nerve En-

HAVE YOUR EYES
EXAMINED

G.F.Hutcheson
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The ' Daily
Argument

AUNT HET

BY ROBERT QUILLEN

“Ma saw Beity’s bean at a
picture show with another girl,
s0 Ma didn't remember what
the picture was about.”

- 4A woman needs a lot of im-
agination. You tan’t love a man
unless you can look up to him,)
an’ sometimes it’s awful hard to
keep thinkin’ he's superior.”

CANADA SAFE
\5 PRRT OF
THE ENPIRE

Does Canada Need
England? Is Theme
Of London Express
Editor 'in Striking
Address- Before Ca-
“nadian Club at Tor-
onto.

TORONTO, Jan. 8.—Canada’s
need of Great Britain for her de-
defence, as a partner in business and
as a model of tradition,” as well as
Great Britain’s need of Canada for
her quality of youth, were stressed by
Arthur Beverly Baxter, Managing Ed-
itor of the London Express, in an ad-
dress * foday before the Canadian
Club of Toronto.

In answering the question, “Does
Canada need England?” which form-
ed the title of his address, Mr, Bax-
ter plunged into the question of na-
{ional defence. “Perhaps the war spir-
it is over. I hope to God it is,” he
safd, “but with France arming with
all the extravagance of a Napoleon, 1
believe Oanada must face the possi-
bility of future war.”

“Canada is in a fortunate position,”
declared the speaker, “in that she has
her guarantee of safety as a part of
the British Empire, and we cannot
deny it, her guarantee under the Mon
roe doctrine. If Canada were to de-
cide to go it alone she must take the
position to Cuba. Canada needs the
British League of Nations, a League
of Nations from which you can walk
out any day or any hour without a
word of protest being raised in Eng-
land, -The greatest ‘freedom in the
world {a that of the units of  that
League of Nations, 2 :

Economically Mr, Baxter held that
England is an enormous and unequal-
led partner to Canada. I can see the
day when the barriers will come down
between England, and this country,
‘between Canada and Austrglia, India
and other parts of the Empire—!
wonderful free trading unit.” :

(8pecial to The Guardia®)
BELGRADE, Jan, 8—Details of
the gevents of last Saturday night
when King Alexander cut the Gor-
dian knot of theé political situation
by dissolving Parliament . and taking
over to. himself the powers of gov-
ernment are only gradually becoming
known. As the facts gradually come

.

out the secrecy with which the
ha was engi ed k more
pronounced.

Even the minister of the palace, M.
Jovanaviteh, did not know what was
pending. He has since been replac-~
ed by Bozho Jeftchiteh. The secrecy
with which the king moved can be

. judged further by the fact that sev-
eral cabinet ministers went to their
offices the next morning and found,
to their amazement, that successors
were already at their desks.

. Throughout the whole country
changes in offieials and the suspen-
sion of local government. bodles has
been carried out with similiar effic-
jency and thoroughness. Even
the most. remow of the king-
dom special me! ors, arrived Sun-
day morning with thé new orders.
ée new regime is going

o sameé policy of omitting prelim=-

, igary announcements. :

o b i y
Tomatoes grown in Italy are heing .

sent to this country.

ahead with .

. the Lientenan

/ be issued?
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Continued from page 1

tention that section 52 of the Pro-
hibition Act was not enforced. If
we look at the original Act, we find
that it provided that under section 52
no one should have any lquor,
except that purchased from the
Vendor, and in the properly lab-
elled container in which it was &0
purchased, |
Drastic Legislation

Then came Section 185, which pro-
vided that section 52 should not
come' into force until proclaimed by

t Governor in Council
pursuant to a Tequest by the Prohi-
bition Commission. This, Mr, John-
ston, stated, was a very drastic plece
of legislation, . Why was Section 185
passed and this section kept in abey=<
ance? Because it was unusual leg-
islation, pot in force in any other
part of Canada, and, it was held over
for conslderation, Section 52 was
subsequently held ultra vires by this
court on the ground that it inter-
fered ‘with interprovincial trade,
Then there was a proclamation by
which tHe old Section 52 was brought
into effect. It is suggested in this
argument that this proclamation
could be of no effect, for it endeav-
ored tq bring into effect a section
which was declared ultra vires,
Then, in 1923, Section 62 wag re-
pealed, and re-enacted, in the very
same statute. Now the gquestion 18
does not this Section 185 apply to
this new Sectton 62, so that before
this section could come into effect,
a new proclamation would have to
Mr, Johnston submitted
in fact the state of
new proclamation
bring the section

that this was
affairs, and that a
was necessary 1o
into -effect,

In dealing with the repeal of cer-

* tain sections of the Act, and their

simultaneous re-enactment, we must
look, not to these sections alone, but
to the whole act. The provisions of
Section 185 must be invoked to bring
Section 52 again into effect. In sup- 3
port of this, Counsel cited the case
of Attorney General vs. Lamplough.
The matter came up in the judgment
of this court also in the case of Pat~
rick ;,MacKenna, in which the courb
referred to the case of Norton - Vs
Shelby County, in which it was de-
cided that..an ‘unconstitutional Act
was not law, and was as inoperative
as If it had never been passed. For
that reason, the section was re-en=-
ncted in 1928. Furthermore, Counsel”,
submitted, section 52 had never been
brought into effect, even had it heen
constitutional and valid.
Limit Legislative Power

The ]egislgure of this province has
no right to delegate t{o any one man,
or to a board of commissioners the
power of saying when any law or
statute shall go into effect. This
matter came up in somewhat similar
form  before the Privy Council by
which it waé declared that the Inter-
national Referendum law of Manitoba
was invalid, because it compelled the
Lieutenant Governor to submit en-
actments to a body of voters to de-
cide whether or no they were to be-
come law. )

Mr. Johnston submitted that the
case under consideration was anal-
agous. Here the statute was to be
submitted to & board, which would
say when it should become law, and
that no provincial legislature had
authority to delegate its powers, as i
might, thereby give to one person in
the community the right of declar-
ing when legislation would become
law. {

In opening his argument on the
constitutionality of section 21, Mr.

"~ Johnston submitted that the ques-

tion was not whether the provincial
legislature could appoint Magistrates
and justices of the peace, or = what
power and authority could be grant-
ed to them, but the dquestion was
whether, in this case, the legislature
- had attempted to confer upon Mr.
Tweedy jurisdiction, power and auth-
ority which were well recognized as
appertaining to the supreme court of
the, province including its inherent
powers in matters of appeal,
] Cites Authority

He cited in this connection R. vs.
Taylor, 1840, wherein it was decided
{hat Quo Warranto proceedings would
not be granted against a borough of-
ficial, where what was really in ques-
tion was the validity of a statute.

Here we were calling into question
the right of the Legislature of Prince
Edward Island to constitute such a
court as purports to be constituted
in sec. 21,

The question is whether or not the
Legislature of this province can cop-
fer upon one.of its appointees, auth-
ority, jurisdiction and powers such as
our county and superior courts have
been accustomed to carry on.  ,Mr.
Johnston submitted that the Legis-

. lature had no power to do this, and

further than the Bupreme Court here
was more a Dominion Court than a
Provincial Court. He quoted section
129 of the B.N.A. act in support of
this contention. Such Supreme or
Superior court had the right to prove
its own rules of proceedings, to hear
appehls and to review the proceed-
ings of lower courts. Suclr are the
powers which this section 21 purports
fo vest in the three magistrates to
pe appointed under the Prohibition
, Act, ¢
What are these powers? Section 24
provides that any prosecutor under
the act may appeal to the ,county
court, s

All the powers which the Supreme
Court has been accustomed to exer-
cise, of appeal, quashing convictions
and review are transferred to these
three magistrates. And if the legis-
,lature can do this in one fleld it may
do it in others, and so rob the Sup-
erior Courts of most of their rights
and powers. Counsel was emphatis
cally of the opinion that mo legislat=
ure had the right to hand over any
of the powers or jurisdiction of these
courts, which wete reserved to
by the B.N.AS act, and had
theirs, but before and sipce Confed=
eration, to one of its own appointees.

In support, Mr. Johnston cited the
case of Bark vs. Tunstall. ;

Respondents Contention

With regard to the contention of
coungel for respondent, that Masters
in Chancery, and other such officers
were often accorded a P"“"‘ Jurig-

/

President Wm, A, Rogers, Limited
President American Sales Book Company
Vice-President City Dairy Company

PATRICK BURNS

CALGARY
Founder P. Burps & Co. Limited :
hairman of The Board Burns & Cao,, Limited
irector Calgary & Edmonton Land Co., Limited

D. B. HANNA

TORONTO
President Western Canada Flour Mills Co.
President Canadian Northern Prairie Lands Ca.
Director Brazilian Traction Company
Director British Empire Trust Company of

n, England

HON. WILLIAM HARTY
l : KINGSTON

1918

Assurances in Force ...... $72,741,582 156,230,862

: i Savings Co.
Wice-Pixs’ =t Ruulia s Steel Company
Vice-P1esideas Wes et Assuraace Company

Director Porto Rico Railway Co., Limited Vice-Presi "sn: I'ritish America Assce. Co.
; Director Canadian Bank of Commerce:
SIR JOHN AIRD J. F. WESTON
TORONTO Hdgrer 2
g:h);lr he Ca{n'.{‘di.m Bc.‘uonk of Commerce Managmg Director
Du ectir National Trust Company, Limited
hrectr Western Assurance Compan;m e SIR HERBERT HOLT
Director Western Canada Flour Mills Co., Ltd. MONTREAL

President Royal Bank of Canada

President Montreal Light, Heat & Power Co.
President 8t. Maurice Valley Corporation
Vice-President Dominion Textile Co., Limited
Director Canadian Pacific Railway

Director Ogilvie Flour Mills Company

HON. SIR EDWARD KEM

TORONTO' ;
Member The Senate of Canada (
Director National Trust Company Limited

W. G. MORROW
PETERBOROUGH
President Peterborough Lock Mfg. Co.
Vice-President Torento Savings & Loan Co,
Director Robert Sismpson Co. Ltd.
Director National Trust Company, Limited

o Ul e B IR
S5 % : }

The Story of 1928
The results achieved by The Imperial Life -
| Assurance Company of Canada in 1928 as in-
dicated by the figures given below will be . |-
vety gratifying to policyholders and- others
interested in the Company’s progress:

1923

Assurances Issued ........ 15,013,517 30,507,602 44,967,935
Tot.al Assets . . Peaenaes 15,448,031 28,024,643 51,847,568 .
Policy and Annuity Reserves 12,247,529 23,369,223 42,631,541
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+diction accustomed to be exercised
by judges, he took exception to this,
and claimed that.where the Legislat-
ure attempted to confer on masters
of the court powersvested in the Bu-
preme Court, such legislation was de~
clared-ultra vires. In support of this,
he quoted a decision of the court of
appeal of Alberta, in which such
powers were attempted to be con-
ferred, and the legislation was declar-
ed ultra vires.

This question also came before the
Privy Council in the case of the Jur-
isdiction Act, 1924, of Ontario, where
an attempt was made by the Legis-
lature of Ontario to assign a certain
appellate jurisdiction and the ap-
pointment of Chief Justices to such
persons as the Lieutenant Governor in
Council should appoint. 'The legisla-
tion was declared ulfra vires.

In the case of the MacLean Gold
Mines vs. the Attorney General, a
mining commissioner was endowed
with certain. powers exercised by the
Superior Court. This was held to be
ultra vires.

In a casé decided in North Caro-
lina, Rhyne vs. Lipscombe, the find-
ing was also along the same lines.

The questi arises wheth the
constituti lity of the statutes can be
raised in these proceedings and here
again we have to refer mainly to
Canadian and United States cases.

Thus in the case of Norton vs. Shels

by County; it was decided that the
acts of the Shelby County Commis-
sion, infringing on those of justices
of the peace and other judges were
unconstitutional, and th;rel’om, void,
This decision has been ‘taken cogni-
zance of by our courts, previously,
namely, in the case of Patrick Mc-
Kenna.
Methods of Procedure

If & man is in office, if the office
itself is properly constituted, there is
no wrong done to the public, and the
only recourse against him is to take
proceedings to_oust him from office.

But where the court is impropetly
constituted and the person holding it
a usurper from the beginning, the
acts of such a court g:n:weﬂq void.
In other words there ot be a de
facto Judge of a de facto court. There

must be & cowrt beforg there can be

stitutionality
The Chief

the relation

tiorari?

The Chief

id. I submit
tiorari.
The Chief

a de facto judge.

now trying an application for certlor-
ari. Will you submit casés showing

present application for a writ of cer-

Mr. Johnston: I start by assuming
that there must be some remedy, sec-
ondly by showing that Quo Warranto
will not apply.

relevant authorities should be given
than any yet cited—authorities hav-
ing some definite application to the
application for certiorari.

Mr. Justice Arsenault: The statute
constituting the court with the cor-
ollary question of its validity must be
read into the record. How else could
it be got before the court?

Mr. Johnston: This involves ; the
question of Jurisdiction.
ity of the act is attacked, for there is
no jurisdiction if the act is not val-

writ so extensively applied for, that I
would expect that there would be an

of a statute. :

Justice: The Court the 1925 Act

of this matter to the

jurisdiction of

Justice sald that more

points. 3
The valid-

we can do this by cer-

two Justices of the

Peace claimed jurisdiction in the
|town, and section 8 of the 1925 Act
passed on petition of the
Summerside, expressly safeguards the

town of

the Stipendiary Mag-

istrate of that town from heing in-
fringed upon by any justices of the
peace, or county court judges.

Now, a general Act does not by
implication (Lynn vs. Peel, cited; al-
so Thorpe vs. Adams) abrogate an
earlier private or particular . Act.
Hardcastle on statute law states that
in the absence of any special indi-
cation of intention to that effect in
the legislation, local acts are not re-
pealed by general acts. The hooks
are bristling with discussion on these

Now how does this section 21 ac-
cord with the Summerside incorpor-
ation act? It gives jurisdiction to
these three magistrates,
‘standing any statute in this province

to the contrary.”

Justice: Certiorari is a

Surely then, it is highly improbable
that this was meant to apply to the
town of Summerside, without some

“notwith-

~ whole field over which it is used.

" County.

abundance of cases illustrating the

Mr. Johnston: I have given Your
Lordship two cases of certiorari; one
of prohibition, one of habeas corpus,
and one where Quo Warranto will not
lie. The writ of error is closely al-
lied to Habeas Corpus and I have cit-
ed the case of Norton vs. Shelby
I take the broad ground of

the constitutionality of the office. The

writ of Prohibition doesn't seem to
work; nor Habeas Corpus; appeals
_are barred. We are taking the only
 remedy we can., ’ %
Mr. E. H. Strong then dealt with !
the question of the Jurisdiction of',

_Mr. Tweedy in relation to the Sum-|of the town of Summerside, that the| In arr

merside incorporation act of 1803, phrase “including any. méomo::tz or lnvnug.hga.:onm

fer [statute was in fssve, and

ide was the jurisdiction of the tion of jurisdietion

declared to have sole’ jurisdiction over magistrate on the towns on";mvt‘- raised iﬁ‘d could “only

gy were \raised by certlorari
the lhe claimed, was his
tly matter.

under which the Stipen
trate of the town of Bu

Magis- |

all matters coming within his cog-|
nizance. | .

" The Prohibiton Act s a public

specific mention.

incorporation act in this way.
As to the necessity for three mag

listrates Mr. Strong contended that the |arose and sated a question had
{reason three were provided for in the |j the
statute, was that, with one in each {
county, say, there would be ready
access to them. He was satisfied, on
perusing the statute, that it had not
been complied with, and that, there-
fore, the. appointment of one magis-
‘he

Mr. Campbell in rebuttal, claimed

trate was invalid. In closing,
asked that the rule be granted.

It cannot be|peen done.
| thought that the Jegislature wished to by
abrogafe,/ in effect, the Summerside y

| act is & private act. Among Otheryeylar act to that extent. ias toous ¢

. things, a portion of the fines collect- Y
In this case we are trying the con-|ed under the Prohibition Act went to
lthe town of Summerside. Previous to

|  As regards the question of the con-
stitutionality of the court, the auth-
ority of the Dominion Government
under the BN.A. Act was really in-
tended to extend only to the appoint-
ment of Superior Court Judges.

He reaffirmed his contention that
no endeavour had been made to re-
move jurisdiction from Dominion
Courts in federal matters. The only
change in jurisdiction was that
which was confessed by the Provin-

actments. 'Surely this was admiss-
able.

§th grounds of the application cov
be reviewed and called attention
the failure of the applicant to #9°
duce direct authority for reviews by
way of certiorari, whereas he pmselt
had been able to find many Mtbori-
ties to the effect that ‘the cort could
not, under an applicatioy for cer-
tiorari, inquire into the i of
whether of no the court, fé& PrOperly
constituted. ; ; “,

As to the allegation o bias if the
magistrate, a_refusal b sdjourn the
court could nat be gmsidered: as
dence of this, unmis$ itmproper

evi-
not

<|" After Mr, ¢ampbell Mr., Johnston

wag asked to -

this conviction was made by

Tt . e W whd e
3 if not so made,

without jurisdiction, and inva~

in reference to the incorporation act/lid.

town” was meant specially to

side and Charlottetown, as
the duly incorporated towns
province. This was a

act; he Supunerside Jacorporalion specific yeference to abrogate the Par-

ough

The court reserved declslon, 4 |

He questioned whether the 4th an/

ther it was valid -
the

t
be :

/

cial Government through.its non en- 5




