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{of gifts or other transactions inter
| vivos it is considered by the Courts
{of Equity that the natural influence

which such relations as those in

question involve, exerted by those
| who possess it to obtain a benefit for
; | themselves, is an undue influence.
i B | Gifts or contracts brought about by
- jit are, therefore set’ aside unless the
} party benefited by it can show affir-
{
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transaction was placed in such a po-
sition as would enable him to form
an absolutely free
| judgment.”

| “The law regarding wills is very
: different from this, The natural in-
fluence of the parent or guardian
] over the child or the husband over!
)
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|

|

1
|
|
; and unfeitered |

the wife, or the attorney over the;
| client, may lawfully be exerted to'
' obtain a will or legacy so long as the !
; testator thoroughly understands what
i he is doing and is a free agent. There :
! is nothing illegal in the parent or |
husband pressing his claim on a child
| or wife and obtaining a .recognition
| of those claims in a legacy, provid ]
cd that that persuasion stop short |
cf coercion and that the volition of !
the testator, though biased and imi!
pressed by the relation in which he !
stands to the legatee, is not over-l
borne and subjected to the domina-.

| JUDGMENT IN '
' INTERESTING CASE
OF CONTESTED WILL

| examined as a hostile
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no recourse but to put the most un-
favorable construction upon thosa ac-
tions of his to which suspicion at-

jtaches."
: At the opening of the hearing of
this appeal, counsel for the appell-
| ant applied for leave to examine Wil-
|llam Nelson as a witness urging as a
| special reason therefor the strictures
of the Judge upon his not having

|
'been examined as a witness at the

| trial before him, and they asked that |
matively that the other party to the}ho should then be permitted to be |

examined as a witness. This applic-

;':mon was oppesed by counsel for the

respondent and refused by the Court
of Appeal on the ground that there
was nothing material for him to
answer and that the case had al-
ready lasted for an eucessive length
of time. On a careful re-cxamin-
ation of the evidence, 1 see no cause
for changing that opinion.

In the case of Parfitt vs Lawless a-
bove quoted, the plaintiff, who was
in a similar position to William Nol-
son In this case, was called and

parties opposing the will. The same
course was open to the pelitioners
(respondent) in this cace. Fither sid»
ceuld have put hiry on th» ciand and
the record shows he was in Court.

It is impossible to estimate the ex-

tent t» which the miseonception of

witnoss by the
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ecutors were .appointed and it must
have been evident that the testator's
days for.active business were over it
was quite natural and right that
they should be anxious that the key
should be in the hands of those who
were to have charge of the’ prop-
erty which it represented rather than
r the possession of one who had no
interest in it. Their action may, have
been premature but there is no ground
for saying that it was “unscrupul-
eus” nor'a ‘“suspicicus circumstance”
That vague and confused doctrine
jof “suspicious circumstances” (if
| any trace of it remains since the de-
{cision of the Privy Councll in Cralg
| V. Lamoureaux) never went farther
ithan to require for the removal of
| the suspicion that there should be
| strict proof of knowledge by the test-
lator of the nature and contents of
the will. The ground of “suspicion”
musts have teen inherent in ‘the
| circumstances, not the mere off-
spring of the suspecting person's
| mind; and the circumstances out of
{ which the ‘suspicion arose must have
| been related to the question of the
i testator’s knowledge and understand-
| ing of the contents of the will which
| he had executed.
i But in this case “Suspicion” was
followed to run riot over the whols

fleld. The result was the admission

of a vast amount of irrelevant andl

hearsay testimony covering a period
~f 25 years or more.

If anything is clear in this case ft
|is the resolute intention of the test-
ator from early days to treat Wil-
liam Nelscn as if he were his only
son. Even if all that was sa'd by pet-
|itioner were trué, that testator fre-
quently  complained to her of Wil-
liam Nelson's ‘conduct towards him

tion of another.”

| William Nalson's duty fa this jand

i saying in effect on one occasien. in
other matters herein referred to may
|

her hous2 that it was his intention

aux, the dent must bear |
the costs in this Court and in the |
Court below in a proceeding’ whlch'
was misconceived. Owing to a prior
arrangement between counsel, = the |
stenographer’s accustomed oharges |
for reporting and extending the not- |
es of evidence should be paid out of
the estate. I

JUDGEMENT OF MR. JUSTICE |
T ARSENAULT |

I have had the opportunity of
reading the Judgment of the learned
Chief Justice with which I fully agree
and concur. |

The facts therein are sufficiently
stated and the law bearing on the,
case fully set out.

|

I can add little to the Judgment |
that can be of material use and I
will confine myself to the review of
some of the evidence that was given
in the Court below and which was'
tefcre the Court on appeal, i

A great deal ® of irrelevant and |
scandalous evidence was tendered
and admitted to show that at var-|
,\cus times in a period extending |
1 back for some thirty years there were |
‘dmagreamenu l}ecween william Nel- |

{ton and the testator. I cannot un-
derstand very well what bearing such |
j evidence has on the subject matters
under consderation nor why it should |
be admitted. Supposing such evid- |
ence to be true, the fact rema!ns;
that notwithstanding such squabbles |
the testator Of his own volition went;f
to Summerside and spent a day with |

ing a will which did not materially
d:ffer from the will now attacked.

his solicitor preparing and execut- | .

“The influence which will set aside have influenced thn

learned Jud22 {5 cut him off without another shil-

a will,” says My. Justice Williams,
“must amount to force and coercion
destroying free agency; it musc'no‘,.
b2 the influence of affection or at |
tachment; - it must not ne the!
mer2 desire  of gratifying the!
i 2 2 . wishes of another, for that would ba |
= RUDY VAU-EE and Hrs a very strong ground in support of ai
i CONMECTICUT YANKEES J | testamentary act: further, there |
22473 | mkjl.st be proof that the act was ob-i
tained by this coarcion; by impm'—i
tunity which could not be resisted;
that it was done merely for the sake ,
of peace, so that the motive was|
tantamount to force and fear.” Lord |
Haldane. in dclivering the ‘judgment
of the Privy Council in Craig v. La-|
moureaux says thai “when once it
has been proved that a will has been

£0X TROT

CONFESSIN THAT

i |

in the conclution at
rived.

which he ar- ying ang to make a new will leaving
to her, her sons, her brothers and
'shters the major portion of his es-
;tntc. ke did not do it, nor did he at
jany cther time or place show any
intention of do‘ng it, nor does it ap-
pear to have been again mentloned
in his lifetime. Such an occurance
would seem at most a strange Inter-
lettetown, The lcar : f lude, There is no evidence that the
red to William Nelson's conduct &5 tostater was subjected to any undue
“unscrupulcus.” I think it is only fair | nfluence in the making of his will
to refer to this matter here and t9 nor is there any trace of fraud.

say that in my opinion this ¢en-|  In my opinion the’judgement ap-
sure is not justified. The evidence paaled frem capnot stand because in
shows that William Nclton was ﬂ"t‘,we Court below principles were ap-
ware of the contents of the Bell will | plied not revelant to the present case
—that ke was .the  prin-{ynien placed a burden of proof up-
c'pal teneficlary under it. His anx- & the appellants that they were

“Unserupulous” Conduct Charged

It may have led him to rezard as
unfavorablz his condust in respect to
the testator's bonds deposited in a
in Char- |

safely doposit bex on a bank

Should a will be set aside, which |
| was dictated by the’ testator when |
he was in possession of all his men- |
tal facultles and so far as the evid-
ence goes under no undue in-
luence or coercion, because inter-
ested witnesses are produced who|
testified that years before William
Nalson McWilliams sald nasty things
about the testator’'s wife or had a
quarrel with her son and had dis-
agreements with the testator himself.
Admitting this, to be true, what pos-
sible bearing can it have on a will
executed years afterwards In pur-
suance of his oft repeated intention |
and in confirmation of a formerly
undisputed will supposed t6 have
bzen lost? In my opinion such ev-!

|
the Privy Council in Cralg vs Lam-; _-
i ‘0.0...‘.O..Q.OOO...O...OQ.......
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ful re‘ceptlon. Installed complete i

idence is only an incumbrance
the record and, in the face of
ypeated objections on the part
counsel for the executors, should
have been admitted.

The learned Judge of Probate in
his judgment is of opinion that Dr.
Champion, who drew testator’'s will,
as an executor and as such entitled
to a commission on the Estate was
naturally interested and prevents
welght being given to his evidence. 1;
find nothing in the law to support |
such a contention. Executors under a |
will are usually allowed a ccmmis-
sion on the winding up of an estats
“|in compensation of the work they
have done. Such commission is in the
Judge of Probate's discretion and
may be little or much and in any |
event cannot exceed five per cent of
the value of the estate. Such exec- |
utor is not an interestédd party ex-‘
cept in so far as he is interested in |
the winding up of the estate and | =
carrying out the provisions of the
will. This comm'ssion allowed him is
by way of compensation for his work | '"The quality of Canadian fruits and
and trouble and is in the nature vegetables is undaubedly better than
of @ quantum meruit and not a gift or {the great bulk of those imported buj
legacy under the will and the exec- |we certainly fall down on our grading | Federal Fruit Act
utor can never be sure beforehand
what such' compensation will be and
iy could not poseibly influence him |
when drawing a will for his comthis~"
sion bears no relation to the con-

tents of the will. I

cuecuted by a person of compatent
understanding ‘and apparently a frees
agent, the burden of proving that it
was executed under undue influence
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|
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fety In rogard to the possession i not called upon to bear and because
of the key was thercfore n:turnl.‘i; appears that-the will in question
Mr. Tinney t> whom the testator had /was well proved and the executors
entrusted his key had the full con- | it robate
rests upon the party who alleges it.” fidence of the testator and evidently :‘:::(i i ey
kUn!ortunaLely, I think, the Judge of {deserved 1t, but the continued hold- | .Thc 'judament of the Court below
rrobate took a different view and ling of the key by one who had ng'syxu]d ba :evcrsed, the order rescind-
held that “William Nslson by not interest in the property involved was' hAy, the grant of probate cancelled
coming forward to assist the Court to say the least nct in the ordimryvm{:i m; will established.

f_a_Ued in his duty and leaves the court course of business, and when the ex-'  rFollow:ng the course adopted by

re- |
of |
not |
!
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packaging” is the comment of o oireu- the Reot Vegetable Act will give littie
lar recently issued by the Canadian [cause for consumer complaint. In thy
Hortjcultural Council Growers and |connection the shipping print inspec.
chippers who will conscientiously fol- [tion service of tha Dominion Frul
low the regulations prescribed by the JBranch is an invaluable aid.

and Regulations and

FALL DOWN ON PACKING

E

Some comment has been made up-' y
on the silence that was kapt as tof

the making of the present will,i

Neither the testator, the Doctor, the
nurse nor any of Willlam Nelson
McWilliam’s household said Anytﬂnu
about it on the occasion when Mrs.
Lidstone and the members of her
family visited the testator after the
will was The testat

doubtless had his reasons for pre-
serving that silence, It was his right
{and glves rise to no inference against
| the will. Childless men in the posit-
{ton of the testator with a host of
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had made & similar will which he
thought had been lost and about the
| validity of which no question has bzen
| raised, T can s%e no reason for setting
|the present winl aside. T agree that
an crder shall bs mads In pursuanoce
lo! the Jearned Ohlef Justide's

ment fust dalivared, e
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