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| the execution obtained by

t & oco-surety
creditor pﬂwpmli
t the
debtor ox'.xgndul.:ta he obtain leave
to issue execution in h's own.
name under Rule 451.”
And he says it is necessary. in
the case simply of an assignee of
8 judgment debt,
/Again in the case of Condon v
Gassall & Drinkle (23 Sask. 275)
an - execution was outstanding at
the time the assignment of judg-
ment was given (similar to . the
y under cons'deration) ' and

Martin J. says:

“The assignment did-not give
ﬁu.rgefendnnt Drinkle the right
to enforce the execution, for, al-
though it was expressly mention-
ed, the contents of the assign-
ment cannot override the prov-
isions of Rule 451, and, until the
rule is complied with, the assignee
of a judgment debt cannot issue
execution . . . . "

Rule 451 is exactly the same as
Imperial Order 42 Rule 23 prmgua-
ly:read.

I therefore hold in- this case it
was ' necessary for Malcolm Mc-
Kinnon to have obbained leave

- to ‘enforce agains!

‘under Order 41 Rule 15 before he

ei;lm is entitled without leave I

Power of Attorney

"This assignment does not pur-
port to assign the execution that
had been issued thereon but mere-

attorney of the assignor to ask, de-
mand and receive, etc., and on non-
payment . . . . to obtain any exe-
cution or executions, etc.

Rule 15 of Order 41 seems to me
very explicit in as much as it pro-
vides that where any change has
taken place by death or otherwise
in the parties entitled or liable to

'execution the party entitled may

ipply for leave to issue execution
“or to d any exe-
cution already issued.”

It has been held in Saskatchewan

the New 200,
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Donald’s wife and Mr. Donald Mc-
Kinnon and the defendant McDon-
ald attended on Mr. Campbell with
it. Mr. Campbell objected to the
form of the assignment. Some discus-

ity of taking an assignment to Mc-
Donald's wife and a new assign-

executed assigning the judgment to
Malcolm McKinnon who says that
he took it as trustee for defendant
McDonald’s wife.

The consideration for the assign-

sion took place as to the advisabil- ,

ment was prepared and this was
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ment was paid by cheque issued by
Mr. Donald McKinnon, attorney for
McDonald. The negotiations with

Moy; Warner Oland,
Manchu; Sessue Hay as the
mysterions detective, and big cast

Based on

renewed the execution issued here-
in,

terlan Church in Camada, services
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fdppeal Judgment
In Accident Case

Judgment Concerned An Execution

Issued ]n Connection I/Wth Dama. was’ clear of any further payments

ges Against Defendant Motorists
In Case Tried At June Sitting Of
Supreme Court.

Tn the Supreme Court recently in
te appeal case of James F. Reid,
plaintiff, vs. Benjamin G. Acorn
and Daniel A. MacDonald, defend-
ants, judgment was given by Jus-
tices Arsenault and Saunders
granting the appeal and declaring
vold an execution issued in connec-
tion with the case. In the hearing
before the appeal judges Mr. J. J.
Johnston, K. C., appeared for the
defandant Acorn, and Mr. Donald
MacKinnon, K. C,, for the defend-
ant MacDonald. The facts and
findings are fully set out in the
judgments, given as follows:

MR. JUSTICE SAUNDERS

The action herein was brought by
the above named plaintiff against
the above named deféndants for
damage caused to the plaintift
through the joint negligence of the
defendants in the operation of their
respective motor cars on a public
highway. The cause was tried be-
fore the learned Thief Justice and
- & Jury at the last June sittings of
this honourable Court when a ver-
dict was found against both de-
fendants jointly for the sum of
854750 damages and upon this ver-

, dict judgment was entered against

the defendants jointly for the sum
of $1159.21 damages and costs.
On the 3lst day of December

1931 Mr. J. O. C. Campbell, attorney

for the plaintiff, caused a fieri
faclas execution to be issued upon
the said judgment against both de-
fendants directed to the Sheriff of
Queens County and endorsed to levy
for the sum of $1165.21 besides
Sheriff's poundage fees, tte,

On the 2nd Day of January 1932
the defendant McDonald paid the
Bheriff on account of the levy the
sum of $611.18 and a few days later
the Sheriff levied on both defend-

"' ants for the balance of said levy.

On the 9th day of January 1932,
the defendant McDonald and his
attorney, Mr. Donald McKinnon
went to the office of J, O. C. Camp-
el with a prepared asslgnment of

said judgment from the plaintiff to
one Malcolm McKinnon, an attor-
ney in the office of Messrs. McLean
and McKinnon. In the said office
of Mr. Campbell Mr. Donald Mc-
Kinnon filled out a cheque for
$582.60 the balance due on the said
levy and gave the said cheque to
Mr. Campbell, the plaintiff’s attor-
ney, and immediately thereupon
Reid the plaintiff signed and duly
executed the sald assignment of
judgment.

On the 25th day of January,
1932, Mr. J. B. Johnston, attorney
for the defendant Acorn, gave no-
tice of motion to the defendant Mc-
Donald of his intention to apply to
the Judge present at Judges'
Chambers to have the fiere facias
execution and the said assignment
of judgment set aside or the judg-
ment marked satisfied.

The motion came up at Chambers
for hearing on the 27th day of
January 1932, and the motion was
refused on the 4th day of Febru-
ary, 1932; and immediately there-
upon an appeal was taken there-
from to this Court. The chief

grounds of this application or ap-
peal are as follows:

(1) That the judgment ob-
tained in this cause was recov-
ered against the two defendants
as joint. tortfeasors and there is
no contribution as between the
sald two defendants, and the as-
signment of said judgment to the
said Malcolm McKinnon  was
made at the request of the said
defendant McDonald to enable
him to ohtain contribution from
his co-defendant Acorn as a joint
tortfeasor.

(2) That no leave to enforce
sald execution by the said Mal-
colm McKinnon, the assignee of
the saild judgment, under Order
41 Rule 15 of the Orders and
Rules of the Supreme Court or
otherwise was taken out for
granted.”

Ground No. 1

It appears from the evidence of
the defendant McDonald that he
got a cheque from his wife on the
31st of December 1931 for $500.00

of Hollywood notables.
Sax Rohmer’s thriller!

GALLOPING ‘GHOST NO. 11
LONDOS ZAHARIAS WRESTLING
JACK AND THE BEAN STALK

and placed .it in the Bank to his
own credit. His evidence is “I'put
it to my credit in general account.
At that time I had to my credit- in
the bank no money.” Regarding the
$500.00 he obtained from his wife he
says “I intended to pay this $500.00
back.”

On the 3rd day of January 1932,
the defendant McDonald gave

being $279.30 for his own costs and

Sheriff Bradley a cheque for $890.10,,

able thing to' have done-was for
each to have paid one-half, Under
the circumstances there will'be no
costs'to either party,

It is  not really necessary:to con-
sider ‘point, No. 2, but ‘as it is on a
question . of. pract'ce I deem:it ad-
visable -to do so. Tk

Re’ Ground No." 2

Order: 41-Rule 15 15 as. follows:

$610.80 for wHat he regarded as
his share of the joint judgment and
costs. He says the Sheriff made
it up and “it was my equal share.”
The balance I understood he was
going to take from Ben Acorn. That
Is the arrangement the Sheriff and |
I made. I understood I was clear |
of it if I paid $611.18.” i

From this evidence it appears the
defendant McDonald thought he

as far as he was personally concern-
ed. Some few days later the Sheriff
levied on both defendants for the
balance due; and the defendant
McDonald was then in a quandary
as to what course he should pursue
because he had thought the matter
was ended, having, as he said, paid,
the Sheriff the foney he borrowed ;
from his wife for the purpose of
settling. He also felt assured he
had made definite arrangements
with the Sheriff to look to Acorn
for the balance dué on the levy
and now to his surprise he finds |
the matter has not heen settled. |
McDonald doubtless felt that as the '
judgment was a joint one in all
fairness and justice Acorn should
pay his equal share, and when he
discovered ths Sheriff looking to
himself for payment in full he nat-

urally tried to protect himself. He
then saw the Sheriff and was told;
by him to pay in full and get his !
share from Acorn, ‘McDonald says'
he fqund out he could not recover
his share from Acorn. He saw the
Sheriff again and, this time he was
told by him to get a third party to
take over The jufgment. A third
party was obtained in the person of
Malcolm McKinnon and assign-
ment to him of the judgment was
duly taken.

Was or was not this assignment
taken to enable the defendant Mc-
Donald to obtain contribution?

Clearly McDonald could. not take
an assignment to himself; . the 'law
is well settled that there is no con-
tribution betweén joint. tortfeasors;

1932, when MeDonald: paid - the
sheriff the $611.18 he considered he
was relieved and the book closed.
Seven days later when his goods

Sheriff he tries as best he can’ to.
protect himself. But notwithstand-
his unfortunate position 'I cannot
572 how this Court can assist him,
especially in the 'face of his own
honest declaration. He was asked
the question “Was: this assignment
of judgment taken to Malcolm Mec-
Kinnon to enable you to collect the
balance from Ben Acorn?” and he
answered ‘“Yes.” Does this not
settle the matter in. question? I
think so. .

Th's Court will not be a party to
a subterfuge to enable McDonald
to do indirectly what he.could not

As Blated, on the 2nd of January, |

and chattels are levied on‘by'the |’

reniewal -of the execution. I must
iy I can see o real! distinction
between ‘issuing and renewing an
execution,

“15.. Where the ten: years:have
elapsed or any change has taken
place ' by death or ofherwise in
the parties entitled or liable’ to
execution-the party alleging h'm-

 self to be entitled to execution
may apply for leave to [ issue
execution accordingly, or ‘jto a-
mend .any execution already ;is-
sued.”

Rule 16 is as follqws::

“16, Any person not being a
party to a’cause or matter who
cbtains any order, or'in whose
favour any order is made, may
enforce . obedience to: such: order
by the same process as if he were
a.party to.such cause’ or matter.

”

Where there hds' beén a ‘change
“by death or otherwise in: thei part-

MR. JUSTICE ARSENAULT

In this matter the facts are fully
‘ut out in the judgment of Mr, Jus-
| tice Saunders.

The first question to be consid-
ered is whether as a matter of
practice under Order 41, Rule 15,
it is y for an ignee of
a judgment to apply for leave to
issue  execution or to amend an
execution -already issued. Order 41,
Rule 14 is as follows:

“14," As between the original
parties- to a judgment, execution
may, without leave, issue at any
time within ten years from the
date of same.”

Rule 15 reads as follows:

'~ %15, Where the ten years have
elapsed or any change has taken
place 'by death.or otherwise in
the parties entitled or liable 'to
execution the party alleging him-
self to be - entitled to execution
‘may apply for leave to issue exe-
cution accordingly, or to amend
any execution already issued.”

The ahove Rule 15 is the same
as the Ontario Rule 566. It differs
from the Imperial Rule in as much
as the Imperial Rule omits the pro-
vision for amending an execution
already issued, nor is this provision
in the Saskatchewan Rule to which
I will make reference. There seems
to be _no doubt that, where there
has been a change of parties, leave
is necessary before =an execution

ies entitled or liable to- execution”
within the meaning of  Tmperial
Order 42 Rule 23 of the Rules of
the Supreme Court the leave of the
Court’ is necessary as provided by
that Rule before execution can
issue. (Kaley V. Hothersall (1925)
I K. B, p 607; L. J, Vol 94 p.
348).

Order 42 .Rule 23 reads as follows:

“When six years have elapsed

since the judgment or death of |

the order or any change has

can be issued. This is undoubtedly
the practice in England. It has al-
50 been so decided in Saskatchewan
by the Court of Appeal in Fast v.

page 597 Haultain C. J.

. of a jud

! Rule 451.”

Other Authorities

In Condon v. Garsall & ano. (23

Saskatchewan Rule 451, that where
& change has taken place and al-
though  execution may have been
issued that leave is still necessary.

I am unable to find anything to
the contrary and I am therefore of
the opthion that the practice here
where there has been a change of
parties should be to apply for leave
to issue execution or to amend in
cases where execution has already
been' issued.

In the present case, even if the
assignee of the judgment were en-
titled to enforce it, the assignee
must first apply for ieave under
Rule 14, Order 41 before the exe-
cution can be executed,

The second part of this applica-
tion is the substantial one and
shortly is that the enforcement of
the execution issued by the original
plaintiff herein by the assignee of
the judgment against the defend-
ant Acorn, a joint tortfeasor. with
the defendant McDonald, is an
abuse Of the process of the Court
and that the defendants being joint
tortfeasors there is no contribution
between them and that the assign-
ment to McKinnon as a bare trus-
tee was made at the request of Mc-
Donald, one of the joint defend-
ants, to enable him to get contri-
bution. from his co-defendant
Acorn.

Zarchekoff (20 Sask. 596), where at '
says: | the 21st December, 1931, Executlon‘

“There can be no doubt that the thereon was issued by J. O. CI}
t debt can|Campbell, attorney for the plaint-| At no time did the defendant
only issue execution by leave under |iff, on the 21st day of December, McDonald's wife appear to have

Cvidence on Record

In ovder to get the true picture
it is necessary to examine the re-

! cord. . The record shows that the

judgment herein was entered on

1931, with directions to the sheriff
to levy for the sum of $1,16521 and
was returnable on the 31st day of
January, 1932, and placed in the

.aherm’s hands on the day of is-

taken place by death or other- ' zask 272) at page 275 Martin J, sue—21st December, 1931,

wise in the parties entitled or

|says: “It does not appear that the

On December 21st, 1931, the de-

e onlt entifled 1o | defendant Drinkle took any pro- fendant MeDonald gt & cheque
éxecution may apply. to the Court | ceedings as prescribed for in Rule from his wife payable to himself for

or a judge for leave to issue exe-
cution accordingly; ‘and ' such
Court’or a judge may, if satistied
that the party so applying is en-
titled to issue execution, make an
order to that effect, etc, etc.”

In the:case of Kaley v:Hothers-
all, Scrutton L. J. says:

“In this case co-sureties . hav-
ing" satisfied ‘a ' judgment  have
taken an assignment of =it from
he ' judgment creditor, . under
section 5 of the Mercantile ' Law
Amendment Act, and “desire to
rajse the question whether it is
necessary to obtain the leaye of
the Court' to- issue exefution. In
my. view,:ru'e 23 of Order. XLII
prevents “them' from ''doing ' so
without *leave," becausé - they ' are

' nat the pérsons by whom - judge-
ment’ was originally obtained.”

Tt is. therefore clearly, establish-
ed ;that’an assignee, not being, the
person by whom ‘the judgment was
originally obtained, must first, ob-
tain leave .under the rule . before
issuing; any, execution,, ,

In the case of an execution. hav-
ing ‘been issued by: the, person who
obtained, - judgment ~ the . question
arises’ as to whether it is necessary
for the ass'gnee of the; judgment to
obtain |leave under the Tule ;before

Assuming the deferidant Mc-

451 to obtain leave to issue an exe-
cution; the assignment did not give

enforce the execution, for, although
it was expressly mentioned, the
contents of the assignment cannot
override the provisions of Rule 451,
and, until the Rule is complied
with, the assi of a jud t
debt cannot issue execution.”” Then
he reflrs to the Fast v. Zarchekoff
case above,'It may be noted that
in this case, as in the Zarchekoff
case, an execution had already been
Issued before assignment and that
the assignment purported to assign
the execution as well.

+ In'recognition of the practice that
leave is necessary, even in the case
where an. execution is issued, ‘I
quote from Lamont J. in' the
Zarchekoff cdse at page 599, where
he says: “If this were the case
simply of an assignee of a fudg-
ment ‘debt I would agree with the
conclusion’ reached by the learned
Judge in'Chambers,” that is,  that
it was necessary to obtain leave
under Rule 451,

Some cases were cited on the
argument to show that under the
old practice it was not necessary to
obtain leave where there had been
a change by the death of either
the judgmefit creditor or the judg-
ment debtor after execution issued
and a levy made and this seems to
be still the practice. In such cases

the defendant Drinkle the right to'

the sum of $500.00, which he cashed
and deposited to his account in
the bank the same day. He says
that at that time he had rio money

more money by giving a note. On
the same day—December 31st, 1931
~he issued a cheque on the Bank
for the sum of $890.19 payable to
the Sheriff of Queens County.

He had evidently interviewed the
Sheriff before making out the
cheque for he says the Sheriff made
up the amount as being the sum of
$610.99 for his half of the amount
of the levy tiJéther with sheriff’s
fees and a further sum of $279.30
for some costs which he was per-
sonally liable to pay. In paying this
amount he says he thought the
sheriff would get the other half of
the levy from' his - co-defendant
Acorn. McDonald further says that
his first intention had been to pay
the whole judgment and take an
asslgnment of it but that he found
out that he could not do this, The
sheriff after this proceeded with
his levy on both the defendants.

Assignment of Judgment

O fhe €th or 9th of ' JanGiary
the defendant McDonald came to
see the sheriff about the levy and
there met Mr. J, O. C. Campbell,
the plaintiff’s attorney, and asked
him if he would assign the Judg-

the sheriff and with Campbell up
to this pomt were carrled on by
the defendant McDonald and by
Mr. Donald MciTinnon his attor-
ney, and there is no evidence what-
soever that defendant McDonald's
wife took any part nor does she
appear in such negotiation. She has
filed no affidavit nor has she given
any evidence. There cannot be any
doubt that she gave her husband
a cheque for $500.00 on the 31st
December, 1931, but at that time
and for eight or nine days after
that there was no intention of tak-
ing any assignment to her.

It is also significant that Mec-
Donald on being cross examined be-
fore the Chief Justice in answer to
the question “Was the assignment

11'a. m. Long River; 230 p. m
Clitton; 7 p. m. Granville,

POLICE COURT — Five drunks
appeared before® the Stipendiary
Mag'strate yesterday morning, Twg
were remanded until Friday., One
had his ten dollar another hig
twenty dollar bail bond estreated.
And the fifth was fined $5 and costs
or ten days. An autolst charged
with not stopping confessed and
paid $2.

VISITS ORPHANAGES — Mr,
Theodore Georges accompanied by
a 'Guardian represemtative visited
the St. Vincents and Prince Edward
Island Protestant Orphanages yes-
terday morning. Mr. Georges was
making arrar ts to treat the

of the judgment taken to
McKinnon to enable you to collect
the balance from Benjamin Acorn?”
says “Yes”. Again on page 4 of his
evidence the defendant McDonald
says “I intend to pay this $500.00
back.” This refers to the $500.00
given him by his wife on the 21st
December, 1331.

McDonald's manifest intention in
getting the $500.00 from his wife
was to pay his share of the judg-
ment at a time when he had no
intention of taking an assignment
to his wife. ;

‘Whether the sheriff had instruc-

in the Bank but that he raised !

| tions to collect The whole of the
| Jadgment from the defendant Mc-
Donald and whether such was his
intention there is nothing to show,
nor am I concefned with the sher-
iff’s instructions or intentions.

Assignment a Subterfuge

carried on negotiatiéns for an as-
signment or to have requested same

attorney or to have pald the con-
sideration mentioned for that pur-
pose. Even at the hearidg 1¢ cnb-
stantial part of the argu-
ment * was in  opposition  to
the application made by Mr.
Donald McKinnon, attorney for
the defendant McDonald. In the
circumstances disclosed by the re-
cord I cannot but look at this as-
signment as a subterfuge and an
{ attempt on the part of one joint
| tortf to do Indi y what he
could not do directly—that is, to
get contribution from hLis co-de-
fendant by having the judgment as-
signed to a third party on the pre-
tense that it had been purchased
by his- wife.

fendant McDonald has paid half of
the judgment and that the defend-
ant Acorn should be made to'pay
the other half and that the effect
of refusing contribution would be a

or to have been represented by an |

It has been argued that the de-

children. of these Institutions to
fruit and candy next Saturday. Thig
k'ndly act will no doubt be much
apopreciated.

PERSONALS
Little Miss Marjorie Hamilton
left Wednesday by the Hochelaga
enroute to Pictou to join her fam-

ily.

Mr. Andrew MacDonald, Sr., wha
has been- spending the winter in
the city at the Sacred Heart Home,
left yesterday on return to his home
in Vernon R/'ver. Mr. MuacDonald,
although 90 years.of age, is quite
active and enjoyed his winter in
the city.

Efficlency

Dedicated to the noble hen
In she came,
Down she sot;
Laid an egg,
Up she got.

And What Have You?
Ad in COlintonwood, Va., News:
For Sale—Thirteen good hens lay-
ing eggs, also potatoes, fence posts
and Baldwin apples,

dent they were strangers. There
is nothing to indicate the respect-
ive degree ¢ negligence on the
part of each which resulted in
the accident and there is no
statute which indicated that in
the absence of any such finding
they are to be presumed to be
equally at fault. It was enough
for the plaintiff to show.that the
negligence of each defendant was
a contributory caus® to the ac-
cident no tnatter how slight the
fault of either might be. With-
out knowing more it might be
regarded as unjust that one de-
fendant should pay all the dam-
agés awarded, but that might in
truth be abstract justice; one de-
fendant might be much more to
blame than the other, then he
should shoulder substantially the
whole burden and it might be a
great injustice in some cases to
require an equal contribution. In

great injustice. 3

This was also urged in an old
case—Lingard v. Bromly (1 Vesey
& Beames, 114) but the Master of
the Rolls in giving judgiient said
that “where entire damages are re-
covered against several defendants
guilty of a tort a Court of Justice
will ot interfere to enforce con-
tribution among the wrong doers.”
I cannot here do. better than
quote the words of Middleton J. in
the case of Esten v. Rosen (30 L.
R, Dp. 212) which are most appli-
cable to this tage. " """

“It is admitteq that Rosen can-
not claim indemnity or contribu~
tion from Wedd or which would
glve Wedd any right against him,
There is no contractual relation

the absence of a finding as to
the degree of faulp it is idle to
speculate as to the Justice or in-
Justice.” 1

After a careful examination of
the record and of the evidence il
is with great defence and reluctance
that I find myself unable to agree
with the Judgment of the learned
Chief Justice delivered at Cham-
bers. I am of. opinion that the ap-
peal should be granted and that
the execution should - be declared
void and that the judgment re<
corded in the suit should be de-
clared paid and of no' further ef-
fect but,‘ because the defendant
Acorn has no mierits otherwise,
there will be no costs to him of

\

1d ‘was indebted ‘to ’the :de-
ppne between them and until the acci- | the application.

_ Dyspepsia and
\  Dizzy Headaches

vocate,
w.:uﬂAged for
and dissy head-
Af ig two bottles of
. Burdock I felt like &
~ different, My headaches dis-
7 m-nd,mun How eat what I
N“vlthout that terrible indigestion

P I suffered after every meal.”
stores; manufsctured, for the past 83 years, only by The

ment. Campbell replied that he
would have to consult his client. On
the ensuing day Campbell tele-
‘ phoned the office of MoLean &
It we look at the assignment of | McKinnon, attorneys for McDon-
the judgment in this case we see|ald, and there spoke to Mr. Mal.|
that the grant is.of “all that the colm McKinnon, an attorney em-
said mentioned, judgment and all| ployed in the sald office, and told
.ndmfyﬁpnormo!maneygmmﬂmhhcumtwu willing to
now due and hereafter to grow due ! assign and Malcolm McKinnon said
by virtue thereof for ptincipal, in- that he would inform Mr, Donald

and ‘costs dnd all benefit to | McKinnon, the defendant McDon-

ved therefrom either at law |ald’s attorney,

equity or otherwise howso-! On the same day an assignment
;.a8d.the. Power.of Attornev was prepared to defendant.. Mey,
¥ % L

the principle seems to be that
there is really no change as the
levy, is against the same goods and
for the benefit of the same party.

it

do directly. 6 Y
Acorn’ in amount in-ex-

I am therefore of opinion that L;d.:: the tmou;: of thg‘n]
the assignment from Reid - ‘the v i

to Me- ' suld the . defendant McDonald be
Kinnon s void, the judgment ob-! permitted: to levy and sell the de-
tained herein satistied and the', . ) : y
| , fendant Acorn’s goods and:chatte's?
j execution issued and renewed here- rhain nk -
{ I certainly think - that ‘would be
(in paid In full. I am unable to upfa’r and” unjust. It Sesms to me
. measure the degree of responsibil- the very spirit’ and ‘intenton  of
ity or negligence of the respective s el g purpose’
defendants in conneetisn with the'f,::t:‘!?t:.!” tho 7 Ot R
accident which gave rice to m-n :.“-b,:". ZarcheXoft (20 'Sask.
suit., Each may have been equally, ooy o mont 3. A says: S
at fault or either one wholly o B KGN Cahe  abdat
feult. It seems to me however as the is ;l?::thgr-l surety who hum
record stands.the fair and reason- - the-full: amoung of  the_creditors’ ;
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